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CASES IN CHANCERY, ETC- 



HILARY TERM. 

[46 Geo. IH. 1B06.] 



[1806.] 



Upon the 7th of February, 1806, on the Resignation of Lord 
Elbon, His Majesty delivered the Great Seal to the Honorable 
Thomas Erskine, as Lord Chancellor of Great Britain ; who was 
created a Peer of the United Kingdom of Great Britain and Ireland 
by the title of Baron Erskine of Restormel Castle in the county of 
Cornwall ; and was sworn a member of His Majesty's Most Honor- 
able Privy Council. 

Mr. PiGGOTT succeeded the Honorable Spencer Perceval as 
Attorney-General ; and received the Honor of Knighthood. 

Mr. RoMiLLT succeeded Sir Vicart Gibbs as Solicitor-General ; 
and received the Honor of Knighthood. 

Mr. Adam succ^ded Lord Erskine as Chancellor to His Royal 
Highness the Prince of Wales. 

• Mr. Garrow succeeded Mr. Adam as Attorney-Gen- [* 2] 
eral to His Royal Highness the Prince of Wales. 

Mr. Jartis was appointed one of His Majesty's Counsel. 

In Easter Term Serjeant Lens and Serjeant Best were appointed 
His Majesty's Serjeants at Law ; Mr. Haroraye was appointed one 
of His Majesty's Counsel ; and Mr. Dauncet was called within the 
Bar by Patent of Precedence. 

TOL. XII. 1 



8 FRAMCKLTN t^. COLHOUN. [1806. 

FRANCKLYN v. COLHOUN. 

The Master of the Rolls for the Lord Chancellor. 

[1806, Feb. 11, 12.] 

Where a party ia avoidino^ service, and the Clerk in Court is dead, the proper 
course is to move, first, that service of a subpoena to name a Clerk in Court on 
the Solicitor may be good service, and, if none is named, then, that service on 
the Solicitor may be good service (a). 

Mr. Cooke, for the PlaintifT, moved, that service of an Order to 
pay into Court a sum of money upon the Clerk in Court, who had 
succeeded the deceased Clerk in Court for the Defendant Colhoun, 
may be good service. 

The affidavit, in support of the motion, stated, that the Defend- 
ant Colhoun is, and has been for some time past, absent from this 
kingdom ; and that the said Defendant sometimes comes to this 
country, but has no certain place of residence ; and his stay is but 
of short duration ; and he conceals his place of residence during 
those intervals of his stay in this country ; that the Clerk in 
Court for the Defendant in this cause is lately dead ; and 
[* 3J * no other person has since been appointed by the Defend- 
ant as his Clerk in Court in this cause. 

The Master of the Rolls [Sir William Grant]. — ^It is im- 
possible, that service upon a Clerk in Court, who was never author- 
ized by the Defendant to act for him, can do. The regular course, 
I apprehend, is to serve a subpcena to appoint a Clerk in Court ; 
and I have found, in a Manuscript Collection a case, pointing out the 
proper course : Shillabar v. Langdon. 

March XOth. The Motion was accordingly varied by praying that 
service of a subpoena to name a new Clerk in Court on the Defend- 
ant's solicitor may be deemed good service, and the Order was 
made (2) 

See, en(e, the note to EUuon v. Pickerings 8 Ves. 319, with the farther refer- 
ences there given. 

(a) 1 Smith, Ch. Pr. (Am. ed.) 444 

(1) SkUlabar v. Langdon, February 1st, 1770. Register's Book, 1769, B. fo)io 
514. 

Mr. John Wilson, Clerk in Court, had appeared for the Defendant; and filed his 
Answer. At the hearing the Defendant made default; and a decree Am was 
pronounced. Wilson died some time before the hearing ; and, no other Clerk in 
Court being appointed for the Defendant, the Plaintiff sued out a subpcena to name 
an Attorney : and obtained an Order, that service of this subpcena on Mr. John 
Williams, the Defendant's Solicitor, should be good service on the Defendant. 
This Order and Subpoena being accordingly served on Williams, and no Attorney 
being named, the Plaintiff caused a fresh inquiry to be made for the Defendant at 
his last place of abode, and also of his Solicitor; and, not finding him, produced 
proper affidavits of this fresh inquiry, and now prayed, that service of a subpcena 
to show cause against the Decree on the said Mr. Williams, his Solicitor, might 
be good service on the Defendant ; which, upon reading the affidavits, was ordered. 

(2) RaMiff V. Roper, 1 P. Will. 420. 



1806.] AN0NTM0U8. 4 

ANONYMOUS. 

Hie Master of the Rolls for the Lord Chancellor. 

[1806, Feb. 12.] 

Though this Court will appoint a Receiver upon misconduct of the Executor, it 
will not upon the single ground, that he is in mean circumstances (a\ 

A MOTION was made before Answer, that a receiver should be ap- 
pointed ; upon the single ground, that a woman, appointed execu- 
trix with her infant child, of the age of six months only, had no 
other propeKy than an annuity of 202., given to her by the testator. 
He had also appointed another person to be trustee. 

Mr. BeUy in support of the Motion. — ^The old rule, that the Court 
will not interfere with an executor by appointing a receiver, has 
been properly over-ruled. In several instances the Court has inter- 
fered, to prevent an executor from getting the assets under particu- 
lar circumstances. Taylor v. AUen (1). In Palmer v. Price an 
application was made for a receiver, pending a suit to recal probate, 
and set aside the Will, on the ground of unsound mind. The tes- 
tator had been a freeman of London : the Plaintiff was his brother ; 
and the Defendant, the widow, was executrix ; and was by the 
Statute (2) and Custom entitled to a considerable share : yet Lord 
Rosslyn before answer and without notice to the other party ap- 
pointed a receiver. In Knight v. -Duplessis (3) the doubt was, 
whether in that case this Court would interfere ; as an administrator 
pendente Ute might be appointed. But in this instance no relief can 

be had, but in this Court. In Jenkinson v. Lord Eldon 

held the old rule exploded. 

♦The Solicitor General opposed the Motion. [* 5] 

The Master of the Rolls [Sir William Grant.] — In 
Taylor v. AUen the special ground was, that the husband was out 
of the jurisdiction. There is no doubt, that in several instan- 
ces, as if the executor has wasted the effects, or in other respect mis- 
conducted himself, this Court will interfere : but has the Court ever 
taken the disposition out of the hands of the executor on account 
of his mean circumstances ; for it comes to that ? You must prove 
the unfitness of the person. In this case the only ground is, that 
she is not a person of property. 

For the Motion. — Suppose, the executor was insolvent. 

The Master of the Rolls [Sir William Grant]. — ^The al- 
legation goes no farther than that this executrix is in mean circum- 
stances. If any misconduct, waste, or improper disposition of the 

(a) Edwards, Receivers in Chancery, 35, 36 ; 1 Barbour, Ch. Pr. 663. 

(1) 2 Atk. 2ia 

(2) Stat 22 & 23 Ch. H. c. 10. 

(3) 1 Yes. 324. 



5 WEST t^. viNCEirr. [I8O64 

anets, were shown, the Court would instantly interfere ; but at pres- 
ent no case is made for a Receiver (1). 

SxE note 3 to Jervii v. White, 6 V. 738. 



[•6] WEST V. VINCENT. 

7%e Master of the Rolls far the Lord Chancellor* 

[1806,Fkb.12.] 

A PEKSoir, who opened biddings, not being the nurchaser, allowed his expenses, 
on the circumstances, against the general rule; having interposed at the in-* 
stance, and for the benefit, of the fiimily. 

A motion was made, that a person who had opened biddings, in. 
consequence of which the estate was sold to another at .a considera- 
ble advance, may be allowed his expenses, as well as receive his de- 
posit; having stepped forward at the instance of the, family: the 
first sale, under a. creditor's bill, being at a great undervalue. 

Mr. Harty in support of the Motion, said, this was exactly the 
case of exception to the general rule ; like Owen v. Foulkes (2). 

Mr. Johnson, for all parties in the cause, admitted the fact ; and 
made no opposition. 

The Order was made. 

See note 2 to Rigby v. MWamarOj 6 V. 117. 



S! 



Howard v. Pmen, 1 Madd. 143. 

Ante, vol. iz. 346. See the note to Rigby v. Jtf Alnnani, vL 466. 



1806.] MORGAN, EX PARTE. 6 

MORGAN, Ex parte. 

[1806, Feb. 24, 25.] 

AasieiTEE in bankruptcy, having purchaBed an estate of the Banknipt under the 
Commiasion, held a trustee of the profit upon a resale ; in the first instance for 
an equitable morl^gee hy possession of the deeds ; who, having delivered 
them up on receiving the produce of the first sale, was held under the circum- 
stances not to have lost his lien for the deficiency (a\ 

The Petition stated, that upon the 1st of December, 1803, a Com- 
mission Qf Bankruptcy issued against Mark Noble. At 
the date of the bankruptcy the bankrupt * was indebted [* 7] 
to the Petitioner for business done by him, as an attorney, 
and for money laid out and advanced ; for which he had no security 
except the. title-deeds of a leasehold estate, belonging to the bank- 
rupt ; which he refused to deliver ; unless his debt was paid. His 
bill of costs was taxed at 4902. Upon the 5th of March 1804 the 
leasehold premises were put up to auction by the assignees ; and were 
purchased by William Crawshay, one of the four assignees, for 330Z; 
the petitioner having been present, and a bidder at the sale. On 
the 25th of March the petitioner received from the assignees 2821. 
l\s.6d.y the balance, after deducting the expenses and a prior 
mortgage ; and he upon that payment delivered up all the deeds ; 
and afterwards paid a' farther sum of 43Z., claimed by the prior 
mortgagee. Crawshay soon afterwards having sold the premises for 
570Z., the petition was presented ; insisting, that the petitioner has 
a lien ; and his whole debt would have been satisfied, if the estate 
had been fairly sold ; that Crawshay could not purchase for his own 
benefit ; and was bound to account for the difference between the 
sales ; and praying, that Crawshay may be declared accountable for 
250/. ; and, that the Petitioner may be paid the residue of his debt ; 
as having a lien ; or, that the sum of 250/. may be divided among 
the creditors ; and in that case, that the Petitioner may prove the 
residue of his debt under the Commission. 

The SoUcttor-General [Sir Samuel RomiUy] and Mr. Wingfield^ 
in support of the Petition, insisted, that the Petitioner was entitled 
to the whole of his debt ; a mortgagee, claiming to be paid his 
whole debt, principal, interest and costs, before the general 
creditors are entitled to any thing : their only right being to the equity 
ofredeitiption, after satisfaction of the whole amount of the 
mortgagee's demand. All those cases ^ establishing, that [* 8] 
an assignee in bankruptcy shall not be himself the purchas- 
er, are decided, not upon particular circumstances but upon gener- 

(a) 3 Sugden, Vend. & Purch. (6th Am. ed.) [239, 240,] 160 ; 2 Story, Bq. Jur. 
$ 1232 ; Remolds, Ex parte, arOe, 5 V. 707 ; Campbell v. fTalkerj anU, 5 V. 678, 
note («), and cases cited ; 9Fkichcote v. Lawrence^ anfe, 3 V. 740, note (o). 

Respectinfif mortgages arisinfif out of a deposit of title deeds, see Ex parte Comr 
ingj ante, 9 V. 115 note (a); 4 Kent (5th ed.) 151 ; RuueU v. RuiuU, \ Bro. C. C. 
(Am. ed. 1844,) 270, notes. 



8 MORGAN, EX PARTE. [1806. 

al rules. The simple question then is, if this assignee cannot him- 
self derive any benefit from this purchase, whether he can for other 
persons. How can the general mass of creditors claim more than 
the bankrupt himself could have claimed ? In Lacey^$ case, Botham, 
the assignee, purchased at a sale a mortgaged estate, belonging to 
the bankrupt ; which was said under the general order. The as- 
signees of the mortgagee, who was also a bankrupt, required Bot- 
ham to pay the profit he had made by that purchase. Lord f^ldon's 
judgment was clear, that the mortgagee stood precisely as the gen- 
eral creditors would have stood : and it was admitted, that, as the 
principle was, that the trustee could not purchase except for the 
Cestui que trust, there was no reason to postpone the first Cestui 
que trust, to the second. That is attempted in this instance. If 
that is the principle, how can this trustee be a purchaser for the 
second Cestui que trust, to the prejudice of the first ; and the gen- 
eral creditors by this sort of accident get a benefit from that fund, 
which it is impossible for the assignee to keep himseif ? 

Mr. Perceval and Mr. Cooke, for the Assignees, resisted the 
Petition ; contending, that the sale to the assignee is not a nullity ; 
but he is considered a trustee ; and, that the Petitioner had parted 
with his lien. 

The Lord Chancellor [Erskinb]. — ^I am not quite sure, how 
this case ought to be decided ; but will state, what I feel upon it. 
The Petitioner is not a legal mortgagee ; but for this pur- 
[* 9] pose is * in the same situation ; having an equitable lien 
from the possession of the title-deeds ; of which he could 
not be deprived without satisfaction of all that was due to him. 
It is contended, that it was for the petitioner to say, whether be 
would insist upon the lien or not ; and whether he would be satis- 
fied with the purchase. He was a bidder at the sale, and might 
have hid higher : might have insisted upon his lien ; and have re- 
fused to deliver up the deeds ; and might have said Crawshay could 
not purchase ; the petitioner being a professional man, not unac- 
quainted with the rules as to purchases by trustees, &c. He dfd 
not take that course ; and there is difficulty upon that to a certain 
extent. But it is said, on the other side, that, to prevent his com- 
ing here to have the benefit of his lien, there must be a sale ; and 
the first sale is considered in law an absolute nulKty from the in- 
capacity of the assignee to hold the character of purchaser. If 
•there was no purchase by Crawshay, then the second sale must de- 
termine the petitioner's right, and the creditors had nothing to do 
with it ; for though the petitioner had given up the title-deeds, he 
did that upon the ground, that there was a sale, that could bind him. 
The difficulty is, that if a man parts with his lien with his eyes open, 
he cannot resume it ; and the petitioner, having been present at the 
auction, may be considered as having voluntarily given up his lien. 
I think, he must be entitled to the costs. 

Feb. 25tk. The Lord Chancellor [Erskine]. — ^I have consid- 

VOL. XIL 1* 
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ered this case ; and my opinion is, that the petitioner is under all 
the circumstances entitled to the lien ; and the general creditors are 
not entitled to any part of this money. The purchase by Craw- 
shay singly, one of four assignees, cannot be considered a 
* purchase by the assignees for the general purposes of [* 10] 
the bankruptcy ; and he considered himself as purchasing 
for the benefit of the estate ; for upon the re-sale he carried the 
produce to the account of the estate ;*not to his own account; 
treating it, as if that had been the only sale. The petitioner there- 
fore is not to be considered as having parted with his lien ; for the 
question is between the petitioner and the creditors, not between 
the petitioner and Crawshay. The creditors are entided to the div- 
idends upon all the bankrupt's estate ; but not upon this estate, 
until the lien upon it has been satisfied. Under all the circum- 
stances the petitioner cannot be considered as having parted with 
his lien. 

Therefore the first part of the prayer of this petition cannot be 
complied with (1). 

1. The broad general rale of equity, which prohibits a person holding a situa- 
tion of trast fix)m dealing Vith the trast property, so as to promote his own mere 
personal interest, is stricUy applicable to assignees under a commission of bank- 
raptcy : see, onfe, the note to JBz parte ReynoMa^ 5 V. 707. 

2. As to the revivor of the lien of an equitable mortgagee, who has given up 
the deeds on receiving the produce of a sale of the estate, if that sale should be 
subsequently set aside, see note 5 to Ex parte Coming, 9 V. 115. 

(1) Antej Ex parte Lacey, vol vL 625, and the note, iii. 752, to fFhkheote v. Lauh 
rtfue* 
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SURTEES, Ex parte. 
[1806, Feb. 25.] 

The choice of assiffnees in bankruptcy not disturbed on the ground, that creditorB 
were prevented oy accident from voting : if not kept back by fraud (a). 

Principle of removing an assignee in bankruptcy: Proof of insolvency, compound- 
ing with his creditors, &c. (fr), misconduct ; or, that an account cannot be con- 
veniently or justly taken, while he remains. 

The simple circumstance, that he is to account, not sufficient 

Under a Commission of Bankruptcy, issued against Thomas 
Ward, two of the assignees having been removed by order^ a peti- 
tion was presented) praying, that the two remaining assignees may 
be removed : the one, Whitlock, as having received money, as as- 
signee ; being insolvent, and compounding with his creditors ; as to the 
other, stating, that bill negotiations had passed between the bank, 

in which he was engaged, and the bankrupt for the accom- 
[*11] modation of that bank; ^hat^ they had charged interest 

and commission in their accounts ; suggesting, as a ground 
for investigating the debt of that assignee collusion with the bank- 
rupt; that the assignee in December J 801, proposing a composition 
for the bankrupt, if the petitioners would give up their securities, 
stating his debt to the assignee at the sum of 476/. 3s. only ; 
though by his deposition under the Commission it was sworn to 
amount to 2195/ 3s. 6d. The bankruptcy happened upon the 24th 
of March, 1804. The petitioners claimed as creditors to a large 
amount. Their proof had been rejected, upon objections to the 
debt; and, admitting the debt, upon the ground, that they had se- 
curity ; but it was at length admitted under an order. Lord Eldon 
having upon the petition made an order, that Whitlock alone should 
be removed ; and that a new assignee should be chosen, the pe- 
• titioners applied to have the minutes of that Order varied. 

Mr. Perceval and Mr. Leachy in support of the petition, contend- 
ed, that, if any question is to be litigated in bankruptcy with an 
assignee, it follows of course, that he must be removed. Where it is 
a mere matter of account, attended with no suspicion, it would be 
inconvenient in many cases to remove the assignee. But in this in- 
stance the material question is, whether these charges of commission 
and interest are not upon bills drawn for the accommodation of the 
house in which this assignee is a partner : another, whether some of 

(a) Assignees are not removable merely because the commissioners improperly 
reject the proofs of creditors, who wonld have been entitled to vote in the choice 
of assignees, if they had been permitted to prove their debts, unless, indeed, their 
proofs are fraudulently procured to be rejected ; Ex parte MUner, 3 Deac. &l Chit 
235. 

See as to fraud in such case, MolimuXf Ex parity 1 Deac. 603; S. C, 3 Mont Sl 
Ayr. 703. 

(6) Where an assignee purchases part of the estate without leave, the general 
rule is to remove him ; Ex parte ^lexandery 2 Mont Sl Ayr. 493. See JE& parte 
TwrmUy 3 Deac. & Chit 346. 
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these payments and receipts can be allowed to this assignee. A strict 
investigation of the accounts is proposed ; which must necessarily 
be adverse. 

The Solicitor General [Sir Samuel RotnUly] and Mr. Trower, for 
the Assignees. 

* There is no rule that, to remove an assignee, it is suf- [* 12] 
ficient to show, that he is a debtor to the estate ; an ac^ 
counting party ; and that an inquiry is desired as to his debt, and the 
circumstances, under which it stands. The case, in which an as- 
signee has been removed, is, where there is some real contest between 
him and the creditors. There is no instance, where the ground was 
merely, that the debt was the balance of an unliquidated account ; 
and the effect in this great commercial city would be, that the office 
of assignee must in many instances be filled by creditors to a small 
amount, for goods sold ; all the creditors of a superior class being 
liable to that objection. Assignees are in the situation of other 
trustees. It frequently happens, that one trustee files a bill against 
another for an account, and after a decree either may prosecute it; 
and no such objection has been taken. No inconvenience can arise. 
The assignee may be examined by the Commissioners, as any other 
person { and must produce all his books and accounts. 

The Lord Chancellor [Erskine]. — ^The great object of the sys- 
tem of bankrupt law is an equal and impartial distribution among 
all persons, having demands upon the estate. Therefore the choice 
of assignees, a most important circumstance, is properly given to the 
creditors, in the known proportion, as the persons most interested in 
that distribution ; subject to a control, the largest, most general, and 
unqualified, of any of the authorities; given to the Lord Chancellor 
in bankruptcy. It is properly admitted in this case, that the cir- 
cumstance, that some creditors, whose votes would have turned the 
scale, were absent by accident, is not sufficient. But if creditors 
were kept back by fraud, assignees chosen under such cir- 
cumstances * should be set aside ; and a new choice should [* 13] 
be made. This however is not a case, in which it is pos- 
sible to talis that into consideration ; for these petitioners unques- 
tionably could not be in a condition to prove, being prevented pot 
by fraud, but by the nature of their debts, coupled with the securi- 
ties they held. Resorting then to the principal, upon which an 
assignee may be removed, I take the rule to be this ; either, that 
there must be some misconduct imputed to him ; or, where an ac- 
count is to be taken, as it must be in this instance, I think, it must 
appear, that the account cannot be taken conveniently or justly, or 
not so conveniently and justly, while that person remains an assignee. 
If thai distinction is not to be drawn, the consequence will be dan- 
gerous uncertainty and litigation, and frequent applications to remove 
assignees, who have in no shape misconducted themselves. As- 
signees are generally creditors, who, having the greatest interest in 
the estate, have a right to choose themselves : and if among the nu- 
merous body of creditors, who have assented to their nomination. 
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the amount of the debt of the assignee should become matter of dis- 
pute, as the creditors have a right to that account, though there is 
no other reason, must the Lord Chancellor in every instance remove 
him ? Such a rule would lead to constant applications for this pur- 
pose ; introducing new trusts, attended with great confusion and in- 
convenience in the distribution of the estates of bankrupts. 

The petitioners roust then resort to another principle ; that it is 
not enough, that the assignee must account before the Master ; but 
the circumstances from the nature of his accounts indicate such plain 
and palpable inconvenience and risk, that it will be necessary, that 

the assignee should be removed, in order to secure a more 
[* 14] impartial * and proper decision. As to that it must be 

recollected, that the account to be taken before the Master 
does not comprehend the whole system of the distribution of the 
bankrupt's .property. This is not an account of a general, compli- 
cated nature, embracing all the transactions of the bankrupt. The 
eflfect will be, not that the assignee will have an undue dominion 
over the affairs of the bankrupt ; but merely to ascertain, whether 
this debt be of the description, the assignee now contends that it is. 
Unquestionably there is an extraordinary degree of obscurity and 
singularity in it ; upon the difference between the debt, now claimed, 
and the amount, at which it was formerly represented, and other cir- 
cumstances. It is not necessary to go into that ; for it appears to 
me, that this account may be taken : the single point being, wheth- 
er a debt of 2195/. 3^. 6d. exists, or a debt of 476/. 3s. only ; or any 
other sum. If fraud and collusion with the bankrupt are out of the 
case, and the mere question is, whether this account cannot be taken 
without disturbing the choice of assignees, it is thrown upon the par- 
ties, who seek to remove the assignee, to establish, that otherwise the 
account cannot be conveniently taken. The petition fails in that res- 
pect. If the assignee should endeavor to embarrass the abcount, or 
if in -the prosecution of it a necessity of bringing an action should 
arise, that would be a new ground, upon which he might be removed. 
The principle, upon which I confirm the Order, pronounced by Lord 
Eldon, is, that an assignee shall not be removed, merely-*because he 
must account ; unless there is something in the nature of his interest, 
rendering it impossible to take the account with due impartiality and 
justice ; or, a degree of misconduct in the assignee making him unfit 
to execute such a trust. 

An assignee under a commission is not to be removed merely because be will 
have an account to render, as to the amount and items of his debt ; but, when his 
demands are of a nature requiring rigid examination, or when he really has an in- 
terest adverse to the other creditors, his removal is almost of course : kx parte Dt 
TcuUt, 1 Ves. & Bea. 288; Ex parte Shaw, in re Howard and Oibbi, 1 Glyn & 
Jameson, 157. As to rejection of proofs, whereby the election of sssignees has 
been influenced, see the note to Ex parte Parry 18 V. 65. 
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BARFIT, Ex parte. 
[1806, Feb. 25.] 

The authority of Aisiniees in bankruptcy limited to the purposes of their trust, 
the distribution of the estate under the bankrupt laws ; and does not therefore 
extend to an agreement, disposing of the surplus after 10s. in the pound to the 
creditors. 

The Petition by a party claiming under such a transaction was upon the circum- 
stances dismissed without prejudice to a bill. 

This petition, presented in the bankruptcy of James Barfit, stated 
an agreement by Charles Barfit, the bankrupt's father, to sell to his 
son James a farm and the stock upon it at the price of 1000/. Pos- 
session was given accordingly ; but after some time the money not 
being paid, a bond was given. Soon afterwards Barfit, the father, 
died ; having by his Will bequeathed a legacy of 300/. to his other 
son John, and the residue to his wife, the petitioner. Upon her ap- 
plication to her son James for the money due on the'bond,he agreed 
to pay her 500/., and to pay the remainder in a fortnight, or to give 
up the stock. The money not being paid, the petitioner resumed 
the possession of the farm and stock. A fortnight afterwards James 
Barfit became a bankrupt. An agreement was entered into between 
the petitioner, the bankrupt, his assignees, and John Barfit, that John 
Barfit should be the assignee ; that the stock should be sold ; and 
he should pay 105. in the pound to the creditors, and should be a 
trustee of the residue for the petitioner. An assignment was made 
to John Barfit accordingly. 

The petition stated, that John Barfit had sold the stock at an un- 
der-value, and had turned the petitioner out of possession of the 
farm ; and that nearly all the creditors had been paid lOs, in the 
pound. The prayer of the petition was, that John Barfit may 
account as assignee ; that, the surplus beyond the amount of 
lOs, in the pound to the creditors may be ascertained ; and applied 
in payment of the sum of 1000/. due on the bond, and another sum, 
due to the petitioner ; oflfering to allow to John Barfit what was due 
in respect of his legacy. 

Mr. Harty in support of the petition. 

* The SoUcitor-General [Sir Samuel Romilly] objected, [* 16] 
that this transaction is a proper subject for a bill ; not for 
the jurisdiction in bankruptcy by petition. 

The Lord Chancellor [Erskine]. — In many cases, from the 
magnitude of the subject and other circumstances, though in other 
respects proper for the jurisdiction by petition in bankruptcy (1), a 
bill has been directed. Bromley v. Goodere (2) before Lord Hard- 
wicke, is a remarkable instance ; and if I am not absolutely bound to 
go to the extent of the jurisdiction, this is particularly a case, upon 

(1) Saxton V. Dama^ po9l, vol. xviii. 72. 

(2) I Atk. 75. 
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which that course should be taken ; for this transaction goes beside 
the whole purpose of the bankrupt laws. The assignees represent 
the creditors, and can bind them for purposes connected with the 
trust, the distribution of the property under the bankrupt laws ; but 
have no authority to enter into such an agreement as this. Another 
reason, upon which this appears to be a case proper for a bill, is that 
this is a transaction between a mother and a son ; and that posses- 
sion was taken immediately; which maybe much better investigated 
in the course of a cause than by this summary modQ, and without 
an opportunity to appeal. 

Dismiss the Petition without prejudice to a Bill. 

The Lord Chancellor, when a question involving great difficulty is brought be- 
fore him in bankruptcy, frequently thinks it advisable, as in the principal case, to 
call in aid his general jurisdiction, and direct a bill to be filed : Tw^ood v. 
SwaTtttoriy 6 Yes. 485 ; SaxUm v. Deans, 18 Yes. 82. 
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[1806, Feb. 27.] 

The practice to direct a Reference upon title on motion after Answer limited to 
the case, where the title only is disputed (a). 

The Defendant, a purchaser, moved for a reference to the Master 
upon the title. 

Mr. Martin, in support of the Motion, said, this was considered 
the settled practice since the case of Moss v. Matthews (1) ; which 
was followed by Lord Eldon in Wright v. Bond (2) ; and in that 
case the Order was made upon the motion of the Plaintiff, the 
vendor. 

The Solicitor General [Sir Samuel Romilly], for the Plaintiff, op- 
posed the Motion ; observing, that the subject of the purchase was 
a lease ; and the only objection, whether the purchaser had a right 
to see the title of the lessor (3), appeared upon the Answer ; and, 
as nothing more can appear upon the Report, the practice, that is 
urged, the object of which is to avoid expense, will, if adopted in 
this instance, have the effect of increasing it. 

The Lord Chancellor [Erskine]. — ^The rule, as applied by Lord 
Eidon, is very reasonable and wise ; where the Defendant admits 
the agreement, and is ready to carry it into execution ; provided he 
can have a good title ; which alone he disputes. But the question 
in this case is very different ; not whether the Plaintiff has a good 

(a) 1 Smith, Ch. Pr. (Am. ed.) 493, etseq.;^ Sugden, Vend. & Purch. (6th Am. 
ed.) [36,] 23 ; Moss v. Matthttps, ante, 3 V. 281, note (1), and cases cited. 

SI) AnU, vol. iii; 279 ; see the note, 281. 
2) Ante, vol. xi. 39. 
3) Wkife V. Fhljamhe, ante, vol. xi. 337. 
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title ; but whether upon such a contract, for the sale of a lease, he 
has undertaken to produce the lessor's title. The rule therefore not 
being applicable to this case, the Order cannot be made. 

Sbx, otiie, notes 6, 8, to Chaptr t. Denne, 1 V. 565. 
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[1806, Feb. 27, 2a] 

A axFEREHCE of the Answer for Impeitinence is good cause against dissolving an 
Injunction (a). 

The usual Order for dissolving the Injunction, unless cause having 
been obtained, a Reference of the answer for Impertinence was 
shown for cause. 

Mr. Martin^ for the Plaintiff, insisted, that a Reference for Imper- 
tinence is sufficient cause against dissolving the Injunction : Hurst 
V. Thomas (H ; Swan v. MUls (2) ; Shendo7h v. Carpenter (3) ; and 
a late case (4) before Lord Eidon ; who repeatedly said, it is impos- 
sible to know, whether the Answer is sufficient, until the Reference 
for Impertinence is disposed of ; and the two References are con- 
sistentf 

The SoUdtor^eneral [Sir Samuel R(milbi] {Amicus Curue), said 
Lord Eldon haa decided, that a Reference for Impertinence is an 
Answer to a motion to dissolve an Injunction ; and it is impossible 
to refer for insufficiency, until the Reference for Impertinence has 
been disposed of. The Answer may be both impertinent and insuf- 
ficient ; and Exceptions for insufficiency cannot be taken, until the 
question as to Impertinence is decided ; for by the Exceptions the 
opportunity of referring for Impertinence is waived. 

Mr. William Agof, for the Defendant, cited MUner v. GoU- 
ing (5) ; and observed, that the only reason for continuing the In- 
junction is, that the Answer is insufficient ; and the reason, 
that a Reference * for Impertinence cannot be made after [* 19] 
Exceptions taken, is, that the Plaintiff has acted upon the 
Answer. 

Feb. 38M. Lord Chancellor [Erskine]. — ^Though I had very 
little doubt upon this point, I would not hastily decide it ; as it is 

(a) 1 Smith, Ch. Pr. (Am. ed.)G20; Eden, Injunct (2d Am. ed.) 124, 125; 
AmnrnmouSf anie^ 5 V. 656, and note (2) of Mr. Hovenden. 
(1) 2 Anstr. 591. 
(9) Fowler^ Ezcb. Pisct 
(8) In the Court of Eschsquer, 1799. 

(4) Petteiff ▼. ■ , mie, vol. vi. 456. 

(5) 9 Dick. 679. 
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proper, not only that the practice of any Court should be clear and 
precise, bat that as great a similarity of practice should prevail in 
the different Superior Courts of Westminster-Hall, as can be. I 
have observed great inconvenience, arising from the difference of 
practice in the Courts of King's Bench, Common Pleas, and the 
Law-side of the Exchequer. There is also infinite advantage in 
connecting practice, as much as possible, with the substance of jus- 
tice. At the same time, though I should not be able so to connect 
them, and even though it should seem to me, that justice would be 
advanced by a different decision, I should adhere to the practice ; 
which, though it may not appear at first, is generally founded in 
convenience and justice. 

The reason, alleged by Mr. Martin in the case of Hurst v. 
Thomas (1)> in support of the practice, for which he now contends, 
appears to be founded in good sense. That reason is, that, as Ex- 
ceptions taken waive the objection for Impertinence, the latter must 
be first disposed of; and, as Exceptions may be shown for cause 
against dissolving the Injunction, all proceedings, necessarily pre- 
ceding them, must also be sufllicient cause. I have seen Baron 
Thompson ; who says upon every rule of practice in the Court of 

Exchequer, and every principle, that ought to guide, that 
[*20] rule ought to be * adhered to. I -have also stated the 

point to Lord Eldon and Sir James Mansfield ; who clearly 
concur in that opinion. The reason of the thing also clearly re- 
quires the Defendant to wait for the Master's decision upon the 
point of Impertinence. The Court, considering the merits of the 
Answer, is not to wade through all the Impertinence, that may be con- 
tained in it ; and should not sit in judgment upon the question, 
whether the Equity of the Bill stands unimpeached, or the Defend- 
ant has delivered himself from it, until it is clear, that he has put in 
such an Answer as deserves the name of a Pleading. 

For these reasons my judgment is, that the Injunction ought 
not be dissolved pending the Reference to the Master for Imperti- 
nence (2). 

See note 2 to the ^nomfmous case, 5 V. 656. 

(1) 2 Anstr. 591. 

(2) In Goodinge v. fVoodhams, post, voL xiv. 534, Lord Eldon followed this case ; 
imposinff the condition of procuring tlie Report in a week. See the note, ante, 
vol. vi. 459 ; Raphael v. Birdicooti, 1 Swanst 22d. 
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ERRINGTON t>. CHAPMAN. 

[Rou-s.— 1806, Nov. 25, 2a] 

Maintenance not allowed upon legacies by a grandfather to bis grandchildren, 
at twen^-one, with interest ; though the father was not of ability to maintain 
them : the legacies with the interest being given over in the event of death 
under twenty-one (a). - 

Whether a le^y to a grandchild, payable upon a contingency, or at a future day, 
shall carry interest, as in the case of a child (fr), QiMere, [p. 23.] 

Thoma9 Errington by his Will, after giving certain portions of 
his personal estate to the Defendants, whom he appointed trustees 
and joint executors in trust for the benefit of his daughter IVfary 
Mitchell, widow, and her four children, and of his son Robert Er- 
rington, and his children ;'and giving such trustees the power of ap- 
plying the interest and dividends of the principal sums thereby be- 
queathed, for the maintenance and education of the respective chil- 
dren of his said daughter and son, after their respective deceases, 
until such children should be of age, and also of applying such part 
of the principal as they should see proper for placing such children 
out in the world, and giving some specific legacies, gave and be- 
queathed all the residue of his personal estate, whatsoever 
and * wheresoever, &c. to the Defendants, upon trust, |*21] 
that they should pay to his gralM-daughter Ann Errington, 
when and as soon as she shall attain her age of 21 years, the sum of 
1000/., with interest for the same, from the expiration of twelve calen- 
dar months next after his decease : but in case his said grand-daughter 
shall die without leaving issue, before she shall have attained her age 
of 21 years, then, that they shall pay the said sum of 1000/., with in- 
terest and produce thereof, unto his grand-son Thomas Errington, 
when and as soon as he shall have attained his age of 21 years ; and 
that they shall pay, assign, &c. all the remainder of the residue unto 
his said grandson Thomas Errington, when and as soon as he shall 
attain his age of 21 years ; but in case he shall happen to die with- 
out leaving issue, before he shall have attained that age, then that, 
they shall pay, assign, &c. such residue and overplus of the said res- 
idue of his personal estate unto his said grand-daughter Ann Erring- 
ton, when and as soon as she shall attain that age of 21 years : but 
in case both them; his said grand-children Thomas and Ann Erring- 
ton, shall die without leaving issue, before either of them shall have 
attained their age of 21 years, then that the trustees shall pay, as- 
sign, &c. the said sum of 1000/., with the interest thereof, so given 
and bequeathed unto his said grand-daughter as aforesaid, and also 
the said remainder of the said residue or overplus of his personal 

(a) See 1 Macpherson, Infants, (Lond. ed. 1841J ch. 22, § 3, p. 225, etKq.',2 
Williams, Executors, (2d Am. ed.) 1013, d seq. 1027; Harris v. Finch, M'Clel. 141. 

As to allowance for maintenance in general, see GreentoeU v. Greentrett, antti 
5 V. 199, notes (a) and (6); Pdre, ExparU, ante, 7 V. 403, note (a). 

{h) See Crid^ v. Doilfy, anU, 3 Y. 17, Mr. Hovenden's note (2). 
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estate, and the respective dividends, interest, and proceeds, thereof, 
in manner following : viz. shall pay, assign, &c. one moiety unto 
and amongst all and every the children of the testator's son Robert 
Errington, who shall be then living, and the issue of such as shall be 
then dead, leaving issue, equally, if more than one ; and the other 
to the children of his daughter Mary Mitchell, in the same man- 
ner ; and he directed, that his trustees, and the survivor 
[* 22] of them, * their executors, &c. should have the like power 
of applying the dividends, interest, and proceeds, and also 
any part of the principal, as is hereinbefore given to them in respect 
of the first before mentioned legacies or sums of money, respectively 
bequeathed to his said son, Robert £rrington, and daughter, Mary 
Mitchell's children. 

The bill was filed on behalf of thb infants, Thomas and Ann Er- 
rington, against the executors for an acct>unt, &c. ; and praying, 
that the Plaintifis may be declared entitled to have a proper sum 
allowed for their respective maintenance and education to their 
father during their minorities, out of the interest and dividends of 
the legacy and residue, to which they are entitled. 

The executors by their answer stated their belief, that the father 
of the Plaintiffs is not of sufficient ability to maintain them suitably 
to their future fortunes. 

Mr. Romilly and Mr. TVoircr, for the Plaintifis. — ^A legacy to a 
grand-child, as a legacy to a child, is considered as a portion ; and 
though the Will has no direction for maintenance, interest ought to 
be paid. In Crickett v. Dolby (I), that is stated to be the opinion 
of Lord Alvanley ; though there is no decision upon it. This tes- 
tator has said, this legacy of lOOOZ. shall be paid at the age of 21, 
with interest from the end of 12 calendar months after his death ; 
which certainly admits two constructions : but that, which supposes 
maintenance intended, is the more probable; maintenance being 
expressly directed for the other grand-children out of the property 
bequeathed to them. The bequest over to the grand-son, 
[* 23] * upon the death of the grand-daughter, without leaving 
issue, certainly supposes accumulation. But the construc- 
tion should be, that the interest accrues to the grand-son only from 
the time, at which he is to be entitled to the legacy ; viz. interest 
from the death of the grand-daughter, until tife grand-son shall at- 
tain the age of 21. The question, as to the residue given to the 
grandson, is nearly the same. In such a case, a grand-father pro- 
viding subsistence for his grand-children, the Court will make that 
construction, that will provide maintenance ; and not leave them 
wholly destitute ; as otherwise they will be, until their legacies are 
payable : their father being unable to support them. Though ac- 
cumulation is directed, the Court has thought itself at liberty to 
give maintenance ; though certainly the consent of the person to 

(1) JSnU, vol ill 10; see page 12, and the note. 
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whom the legacy was^iven over, was required: GreenwtUy. Green- 
well (1) ; and the cases there stated. 

Mr. Martin, for the trustees, distinguished those cases upon that 
circumstance ; that all the persons interested were before the Court. 

1805. jNovember 26. The Master of the Rolls. — ^The ques- 
tion in this cause is not, whether a legacy to a grand-child, payable 
upon a contingency, or at a future period, shall carry interest ; upon 
which there has been some difference of opinion in this Co irt : 
Lord Alvanley in the case cited intimating the strong tendency of 
his opinion in favor of giving interest to a grand-child : Lord H ird- 
wicke certainly having held, that a grand-child does not stan din 
that situation ; and the present Lord Chancellor (2) in 
Perry v. Whitehead (3) * intimating his opinion, that a [*24] 
grand-child does not fall within the rule for giving interest 
upon a legacy to a child ; though it is not expressly given, and the 
legacy is payable at a future period. In this case interest is give i : 
but the question is, whether the interest is not payable at the same 
time as the legacy ; and to go over on the same evtnt. To aid the 
construction, it is argued, that an intention for maintenance appears. 
But I think, an intention for maintenance during the life of the pa- 
rent does not appear in any part of the Will ; for where mainten- 
ance and education are directed, the expression is, "after their res- 
pective deceases." The question in this cause however turns upon 
the legacy of lOOOZ. That is a legacy, so given as to be payable only 
on the event of the legatee's attaining the age of 21. There is no 
separate gift of the legacy. The time is annexed to the gift (4). 
According to the natural construction, the interest is payable at the 
same time. Upon the death of the grand-daughter under the age 
of 21, that is given over; and there the word "produce" is added. 
It is contended, that those words " with interest and produce there- 
of," in the bequest over to the grand-son of that legacy, mean in- 
terest to go to him after the death of the grand-daughter ; and some 
ambiguity might arise upon that ; if the bequest over after the death 
of both did not clearly indicate, that the interest is to acconopany 
the legacy always, and to go over with it : the direction being to 
pay " the said sum of 1000/. with the interest thereof so given and 
bequeathed unto his said grand-daughter as aforesaid." The legacy 
is to go over with the interest ; and that bequest over to the other 
grand-children is not open to the observation, that the interest after 
her death may be intended ; for they are to take immediately upon 
her death the interest and the capital ; which can mean nothing but 
the interest to grow due before her death. 

* As, therefore, these two grand-children have not the [* 25] 

(1) .^nto, vol. V. 194. See Lomax v. Lomax, Ex parte Kebbk, xL 48, 604, and 
the note ; iii. 12. 

(2) Lord Eldon. 

(3) •4n/<,vol. vi.544. 

(4) ^inUj Baisford v. Kehbeity vol. iii. 363; see the note, 3d4. 
%*nL. xir. 2 



25 FLUDTfiU V. COC&XR. [1806. 



• 



legacy given to them absolutely and in all events, but, it is 
given over to the other grand-children, it does not fall within the 
principle of GreenweU v. Greenwell (1) ; in which case there was no 
consent ; all being infants : but the fund was to go among them all. 
Thi^ is a hard case ; as it is stated, that the father is not of ability to 
maintain his children. But there is no fund, out of which the in- 
terest can be given. 

The Bill was dismissed. 

With respect to the general question, as to the allowance of interest by way of 
maintenance to infant legatees, see, anU^ note 2 to Crickeit v. Dolby, 3 V. 10; and 
that^ where such allowance is in o^er respects proper, it is not hecessanr to show 
the positive inability of their parent to maintain such legatees, see note 2 to Hott^ 
V. Pratt, 3 V. 730. 



FLUDYER i;. COCKER. 
[Rolls.— 1805, Nov. 29.] 

A PuacHASBR, taking possession without a conveyance, was compelled to ffdj 
interest; though the money was to be paid at a particular day on the execution 
of the conveyance (a). 

Possession taken generally amounts to a waiver even of objections to title (5), 
[p. 27.] 

w 

In 1792 the Defendant entered into contracts for the purchase of 
estates of the Duke of Newcastle, in three lots. Two of the lots 
were purchased by private contract on the 7th of May, and the 18th 
of July : the Duke of Newcastle covenanting to convey respective- 
ly, on or before the 25th of June and the 18tJi of February follow- 
ing; and the Defendant covenanting to pay the purchase-money at 
the time of executing the conveyances. The Defendant was let 
into possession of the premises comprised in those lots at Midsum- 
mer and Christmas 1792 respectively. In July the Defendant pur- 
chased the third lot, by auction : the conditions of sale providing, 
that the purchaser should pay down a deposit ; and sign an agree- 
ment for payment of the remainder of his purchase-money on or 
before the 18th of February, 1793, on having good titles ; abstracts 
of which would be ready to be delivered to each purchaser on the 6th 
of November then next: and that the purchaser should have a proper 

(1) Ante, vol. v. 194; sec the note, 199. 

(a) The vendor is entitled to interest on money aflcr it is due. The purchaser is 
entitled to the rents and profits from tlie time when he was entitled to the posses-, 
sion ; Baxter v. Brand, 6 Dana, 298 ; Dias v. Glover, 1 Hoff. 72. See also to this 
point[, Powell v. Martyr, ante, 8 V. 146, note (bl and cases cited ; 3 Sugden, Vend. 
& Purdi. (6th Am. ed.) 62, [98,1 et seq, ; Boyle v. Rowand, 3 Desaus. 555 ; 
Wrightman v. Reside, 2 Desaus. 578, 582. 

(6) 2 Sugden, Vend. &, Purch. (6th Am. ed.) [11,] 7, 8 ; Cakrajt v. Roelntdc, ante, 
1 V. 226 note (2) of Mr. Hovendea. 
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conveyance on payment of th^ remainder of the purchase-money, 
according to the before-mentioned condition ; and be en- 
titled * to the rents and profits from Christmas 1792. The [• 26] 
Defendant received the rents of the premises, comprised in 
that lot, kt Midsummer 1793. 

In 1798 the purchaser, in answer to an application for the residue 
of the purchase-money, with interest, offered when the conveyances 
should be executed, to pay the residue of the purchase-money ; or 
to relinquish the purchases, and account for the rents and profits, 
upon having his deposit restored ; but refusing interest ; upon which 
the Bill was filed ; praying, that the Defendant may be decreed to 
pay to the Plaintiff, as surviving trustee for the sale, the residue of 
his purchase-money, with interest from the respective times, when it 
ought to have been paid, &c. : the Plaintiff offering, on being paid 
the remainder of the purchase-money, with interest, to deliver the 
conveyances. 

The Defendant by his answer stated, that the abstract was' sent 
in 1793 or 1794 ; and immediately returned with approbation of 
the title ; and that h^ was informed in 1796, that the cohvey- 
ances were ready. He submitted to pay the remainder of his pur- 
chase-money ; but disputed the claim of interest. He admitted, that 
he had not deposited or set apart the money. 

Mr. RomiUtf, Mr. HoUisty and Mr. Winthropcy for the Plaintiff, 
upon the ground, that possession was taken by the Defendant, pressed 
for the interest. 

Mr. Piggott, Mr. Fonblanque, and Mr. Wynne, for th^ Defend- 
ant. — Admitting the general rule, that a purchaser taking possession, 
must pay interest, there may be cases of exception ; and 
in Powell v. Martyr (1) it is laid down, * that there may [*^ 27] 
be a case, in which a purchaser, though he has the rents 
and profits, shall not pay interest. In this instance, the Plaintiff not 
having completed the title, and delivered the deeds, it will be going 
farther than any case to ingraft interest upon the money ; which is 
specific sums, to be paid on ap event, depending upon acts, to be 
done by the vendor, forming a condition precedent to the payment 
of the purciias^-money. The principle stated in the late case, Dick- 
enson v. Heron (2), that the agreement to pay interest is affected by 
unreasonable delay, applies. The delay is to be attributed entirely 
to the Plaintiff. 

The reply was stopped by the Court. 

The Master op the Rolls [Sir William Grant]. — ^There is 
DO doubt upon this. The purchaser does not allege, that any cir- 
cumstance has occurred, entitling him to relinquish the contract. 
The only question is, how the contract was to be carried into exe- 
cution. What are the legal rights is totally immaterial. At Law 
the purchaser could not have the right to the estate, nor the vendor 

(l)*4h/e,vol. viii. 14a 

(2) Su(^den'ft Lav of Vendors and Purchaveri of Estate*, 32], 2d ed. 422, 5th ed. 
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to the money, until the conveyance was executed. But that has 
nothing to do with the mode, in which this Court executes the 
agreement. The purchaser might have said, he would not have any 
thing to do with the estate, until he got a conveyance. But that is 
not the course he took. He enters into possession : an act, that 
generally amounts to a waiver even of objection^ to title (I). He 
proceeds upon the supposition, that the contract will be executed ; 
and therefore agrees, that from that day he will treat it, as if it was 
executed. The act of taking possession is an implied agreement to 

pay interest ; for so absurd an agreement, as that the pur- 
[^ 28] chaser is to receive the rents and profits, to * which he 

has no legal title, and the vendor is not to have interest, 
as he has no legal title to the money, can never be implied. The 
purchaser does not sts^te any circumstances, any inconvenience, that 
he has sustained by not having the conveyance, any applications by 
him for a conveyance at an earlier period. He rests * upon the 
agreement, implied from the fact of possession taken. . It woqld 
sound very strange, if the purchaser had paid the money, as being 
bound to pay it, and the vendor having had the use of it for four or 
five years, should then refuse to account for the rents and profits ; 
which is this case. The only question is, what is the equitable ar- 
rangement between the parties. There is not a ground for refusing 
the payment of interest (2). 

The Decree was made with costs. 

That a vendee, by prematurely taking possession of, and exercising acts of 
ownership over, the estate he has contracted for, rnay be held to have waived his 
ordinary right of examining the title, see, anUf note 2 to Calcrnjl v. Roebuck^ 1 V. 
^1, And that the act of taking possession is, in itself, (unless under very pecu- 
liar circumstances,) an implied agreement to pay interest, see note 3 to the same 
just cited case. 



SHORTBRIDGE'S CASE. 
[1806, Feb. 28.] 
Obder nnder circumstances to pay dividends to trustees, or one of them. 

Upon a motion for an order to pay the dividends of a trust fund, 
standing in the name of the Accountant-G6neraI to the trustees, the 
order prayed was, that the dividends may be paid to the trustees or 
one of them. , 

Mr. Thompson, in support of the Motion, urged the expense and 
inconvenience of taking the usual order in this instance : the fund 

(1) Fledioood v. Green, post^ vol. xv. 594; Margraeine of Anspach v. JVbrf, 1 
Madd. 310; BwrwU v. Brown, 1 Jac. & Walk. 168. 

(2) Interest at 5 per cent Bwmtil v. Brown, 1 Jac. ^ Walk. 168. 
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being a very small balance ; and the trustees, five in number, all 
living in diflferent parts of the country ; and one in .Scotland ; and 
produced an order in Staphs v. Staples (1) to pay to two trustees or 
one of them. 

The Lord Chancellor, [Erskine], under these circumstances, 
made the Order as it was prayed according to the motion. 



. ROSE V. CUNYNGHAME (a). [*29] 

[Rolls. — 1805, June 1, 97 ; August 7.] 

r 

Devise and bequest of all the testator's real and personal estate in Grenada to pay ' 
all such annuities, legacies, or bequests, as he siiould ^ive or bequeath to be 
paid out of, or charged upon, his real or personal estate in Grenada by his Will 
or any codicil^ whether witnessed, or not 

A charge by an unattested codicil is void : this being, not a charge by the Will of 
legacies, but a reservation by a will, executed according to the Statute, of a 
power to charge by an unattested paper (6), 

As to the objection, that the real estate was not charged as a subsidiary fund to 
the general personal estate, Qiusre. 

The reason, that a charge of debts and legacies upon real estate by a Will duly 
executed covers future debts and legacies, though by an unattested instru- 
ment, is their fluctuating nature. 

Robert Udny by his Will, dated the 1st of June, 1801, and duly 
ejtecuted according to the Statute of Frauds (2), devised to trustees, 
their heirs, executors, &c. a plantation, called Calavery, and all ^is 
other lands, tenements, and real estates whatsoever in the island of 
Grenada in the West Indies, and all his slaves, utensils, &c., and all 
other his personal estate whatsoever, &c., in the said island ; upon 
trust by and out of the produce and annual profits of his said real 
and personal estate in the said island of Grenada to pay oif and dis- 
charge all debts and incumbrances, to which the said estates should 
be liable at his decease ; and also to pay oif and discharge all such 
annuities, legacies, or bequests, as he should give or. bequeath to be 
paid out of and from, or charge, and make chargeable, upon, his real 
or personal estate in the said island of Grenada by his Will or by 
any codicil or codicils thereto or by any writing or writings at any 
time or times hereafter, signed by him, or in his own hand-writing, 
whether witnessed or not ; and after payment and satisfaction of the 
said debts and other incumbrances, annuities, legacies, and bequests, 
as aforesaid, to lay out all the residue of the annual produce of his 
said estate, with all* the future rents, and also the produce of his per- 
sonal estate in the island of Grenada, upon trust to accumulate till 

(l).22d January, 1802. 

(a) See notes to this case, ante, 11 V. 550. 

(6) See Ram, Assets, ch. 6,^6, p. 110, 111 ; Skiddon v. Goodrich, ofdtj 8 V. 
481 ; Buckeridgt v. Ingram^ anfe, 2 V. 652, and note (b) ; Habergham v. Vincent, 
ante, 2 V. 204. 

(2) Stat. 29 Ch. n. e. a 
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1810; and then the estate to go to his nephews ; and the accumu- 
lation was to compose a part of the residue of his personal es- 
tate ; and to be disposed of accordingly. 

By a subsequent clause of the Will the testator declared, that he 
did thereby charge and make chargeable his said estates and planta- 
' tions in the island of Grenada aforesaid with the payment of one an- 
nuity or clear annual sum of 200Z. to be paid and payable to his 
wife Martha Udny and her assigns, by equal half-yearly payments, 
for and during the term of her natural life, in satisfaction of the cov- 
enant in his marriage settlement. He afterwards farther gave and 
bequeathed and charged and made chargeable hit said estates and 
plantations in Grenada with the payment of another annuity of 
1000/. to be paid to his daughter Mary Cunynghame and her as- 
signs for life, upon certain conditions. 

The testator afterwards gave to the same trustees, their heirs, ex- 
ecutors, &c. his estates at Teddington, and all other his freehold, 
copyhold, and leasehold estates in Great Britain, which he was then 
or might be at his decease seised or possessed of, (except some free- 
hold and leasehold premises in Paternoster Row, London, which he 
afterwards gave to his daughter), and all his ready money, securities, 
stocks, &c. and all his real and personal estate whatsoever and 
wheresoever, which he should be possessed of or entitled to at his 
death and have a right to dispose of, (except such part of the same, 
of which by that his Will, or by any codicil or codicils thereto, 
or by any writing to be signed by him or wrote in his own hand, 
whether witnessed or not, he has disposed or shall dispose), upon 
trust, with all convenient speed after his decease, to call in and 
sell all his property, both freehold, copyhold, and leasehold, and all 
other his said real and personal estate and effects (except as before 
excepted), and also except his stock, which he particularly 
[^31] * desired his trustees should not dispose of at a less price 
than he had purchased at, unless an absolute necessity re- 
quires, that any part thereof should be sold to enable them to make ' 
payment of any of his debts or legacies, in which case he gave them 
full power to sell and dispose of any such part of his said public 
funds as may be by them deemed necessary for those purposes) ; 
and he declared that his said trustees and executors should stand 
possessed of and interested in the moneys, which shall so come to 
their hands by the several ways and means hereinbefore last men- 
tioned : upon the following trust : 

"Upon trust to 'pay and discharge my funeral expenses and the 
charges of proving this my Will, and all debts which shall be due 
and owing by me at the time of my decease, (save and except 
such debts, charges, and incumbrances hereinbefore provided for as 
affecting my Grenada estates, or with which the same are by this 
my Will or hereafter shall be particularly liable and charged ; all 
which are to be paid by and out of my said estates and property in 
the said island as hereinbefore directed) and also all such legacies 
or pecuniary bequests as I have by this my Will given cr which I 
voii. XII. 2* 
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shall give by any codicil or codicils hereto or by any writing or 
writings to be signed by me or in my own hand-writing whether 
witnessed or not provided I shall not charge the same by such 
codicil or writing on my Grenada estate." 

The testator theji gave several legacies, and among them to the 
trustees in his daughter's marriage-settlement 5000/. upon trust to 
be laid out in the funds for her separate use for life, and after her 
death for her children ; and he directed his trustees and executors to 
pay his daughter for her separate use interest for that sum 
*at 5 per cent., unless they shall by the aforesaid sale and [* 32] 
other dispositions of his said real and personal estate find 
it perfectly convenient to invest the principal. Then after a farther 
provision of 10,000/. stock after the death of his wife, for his daugh- 
ter and her children, he declared, that if his daughter or her husband 
should insist upon their claims under her settlement, before a com- 
petent part of his aforesaid freehold, copyhold, and leasehold estates, 
and of other his estates both real and personal to answer and satisfy 
all his debts, and the legacies or bequests he had or should thereby 
or otherwise, as aforesaid, give and bequeath, as well as the said sum of 
15,000/. can be disposed of and received, the said sum of 5000/. 
should stand revoked, and sink into the general residue of his estate. 
He then gave the premises in Paternoster-Row to his daughter ; and 
to her and his wife 500/. each for mourning, to be paid within six 
months after his decease. As to all the rest, residue, and remainder 
of his said estates both real and personal, and the produce or pro- 
ceeds thereof, he directed his trustees and executors (after payment 
of the legacies hereinafter bequeathed to them) to invest the same 
in the funds to accumulate for the first son of his daughter that 
should attain the age of 21. 

By a codicil, dated the 5th of June, 1801 , the testator gave several 
pecuniary and specific legacies ; and among them to his wife her 
trinkets, linen, and other articles, and 500/. for furnishing a house. 
He made other codicils, principally giving small legacies ; all the 
codicils being written by himself, and signed, but not attested. 
The question arose upon the following disposition, by one of those 
codicils. 

♦ " By this further codicil to my Will and other codicils [* 33] 
dated this 27th day of August 1701 (1) I leave my dear 
Wife that she may suffer no inconveniency from the change of her 
situation an additional 100/. per annum from my Grenada estate on 
the same terms of the former 200/. to 1>e paid to her by my executors, 
being in all 300/." 

Under the Bill of the trustees a Decree was made, among other 
things, directing an inquiry, what incumbrances afiect the estate in 
Grenada. An Exception was taken to the Master's Report for not 
stating the annuity of 100/., given to her by the codicil. 

Mr. Richards and Mr. Thompsofiy in support of the Exception.^- 

r - » 

(1) Tlia odgiml wat S9. 
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The questions upon this Exception are, first, whether a charge upon* 
real estate of all debts and legacies by a Will, duly executed, shall 
give efTect to a legacy by a codicil ; the personal estate not being ' 
charged in the first instance : if not, 2dly, whether the personal estate 
is not sufficiently charged in the first instance to bring this within 
the Exception, that has been adopted. Though Hannis v. Packer 
(1) is a case of real and personal estate so charged, Lord Hardwicke 
does not state any distinction, whether the personal estate is charged, 
or not. In Hyde v. Hyde (2) the charge was considered good ; and 
no distinction was taken between a charge upon the real estate alone, 
and in aid pf the personal estate. Dicta to the same eflfect are to 
be found in all the cases, except Habergham v. Vincent (3).' Upon 

the analogy to the case of debts, why may not a testator 
[*34] charge a future legacy, *as well as a future debt ? . It is 

admitted, that future debts are charged ; though the prin- 
ciple is not very clear : but why is not the analogy to be carried 
throughout ; the principle being the same ? The ground is, that, the 
personal estate being fluctuating, it is impossible to say, i\hat it will 
be at the death. There is no decision either way ; and the Dicta do 
not look to the distinction, made by Lord Rosslyn in Habergham v. 
Vincent. Is it upon the intention, or from the circumstances of the 
case ? There is no instance of an inquiry, whether the testator had 
any personal estate ; or, if he had, whether the amount bore any 
proportion to the real estate. The personal estate in Grenada is no 
more specifically given than that in England. The object of the Will 
is to separate the diflferent parts of the property ; that in Grenada 
being disposed of in one way*; that, situated in other places, in 
another. No particular case is to be found with circumstances like 
these ; but there is no distinction in principle between this and the 
cases, that have been decided, and are now become the Law of. the 
Court ; for here is that state of property, that forms the foundation 
of the rule : personal estate, a fluctuating fund, that might be sufli- 
cient, or may be exhausted ; which is the first fund for the debts and 
legacies ; and, that being exhausted, this annuitant is entitled to stand 
upon the real- estate ; though the codicil is unattested. 

Mr. Romilly and Mr. Culkn, for the Report. — To. bring this case 
within the decisions upon this point, the annuity must be first a 
charge upon the general personal estate : that is, the general personal 
estate must be first applicable ; and the real estate only, in case the 
personal estate should be deficient ; for there is no decision, that a 

legacy or annuity is a good charge upon real estate, unless 
[* 35] the general personal estate was made * first liable to that 

legacy or annuity. In this instance the personal estate in 
Grenada is just the same as any particular part of the personal 
estate ; as the furniture of a particular house, or the, stock of a farm. 
The reason 'of the authorities decided does not reach such a case : a 

(1) Amb. 556. 

(2) 1 £q. Cm. Ab. 409. 

(3) wMe, vol. ii. 204. 
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specific bequest of a particular part of the personal estate for the 
satisfaction of an annuity. The principle has no application to a 
* legacy, charged upon real estate, and some one part of the personal 
estate. The personal estate in Grenada, or in England, is not the 
natural fund for the debts and legacies ; which is the personal estate, 
not specifically bequeathed. A bequest of a sum of money, charged 
upon real estate, is in effect only a devise of a portion of that estate ; 
and a person cannot by deed reserve, or give to another, a power to 
devise real estate by an instrument, npt executed according to the 
Statute (1); Jones v. Clough (2). The only exception is the case 
of a charge in the first instance upon the personal estate : BrudeneU 
V. Boughton (3). In Habergham^v. Vincent (4) Lord Rosslyn from 
a correct manuscript note says, that Lord liardwicke proceeded 
entirely upon the circumstance, that the personal estate was first 
charged for payment of legacies. The ground of the decisions, 
that legacies by a codicil, not executed according to the Stat- 
ute of Frauds, are a charge, if charj^ed upon an estate, that is a 
subsiduary fund, is there stated. It is analogy to the case of debts ; 
as, in the case q{ a charge of all debts upon real estate the testator 
by the very act of contracting a debt makes a charge. The Court 
has proceeded upon that analogy ; and it is not now worth consider- 
ing, whether it is very sound. In Hannis v. Packer (5) the real 
estate was subsiduary to the personal estate. In Sheddon 
V. Goodrich (6) * this doctrine was very much considered [* 36] 
by Lord Eldon ; whose opinion was, that under such a dis- 
position the party must be considered as taking an interest in real 
estate ; and his Lordship upon a very full view of all the 'authorities 
did not find any, deciding, that an instrument, not executed accord- 
ing to the Statute, could be a primary charge upon real estate. 
This is nothing more that an attempt to reserve a power to charge 
real estate by an unattested instrument. This is not a general . 
charge for the payment of legacies, as in the other cases ; the ex- 
pression is only as to such legacies as he shall charge upon the estate 
in Grenada. 

The Master of the Rolls [Sir William Grant]. — I shall give 
no final opinion at present. But ^this case is materially different 
from any, that have been hitherto decided ; for the charge is of a 
very peculiar nature ; not of all legacies he shall afterwards give ; 
but of all such legacies as he shall afterwards charge upon the estate, 
or make payable out of it. Suppose, he had given a general legacy 
by his Will : that would not be charged upon this estate nor a gen- 
eral legacy by a codicil. For that purpose the legatee must show, 
that his legacy was made chargeable upon, or payable out of, the 

(1) Stat. 29 Ch. 11. c. a 

(2) 2 Ves. 3fi5. 

(3) 2 Atk. 268. 

(4) Ante, vol. ii. 204; see page 286. 

(5) Amb. 556. 

(6) Ante, vol. viii. 481. 
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Grenada estate. That seems in effect a reservation by a Will, duly 
executed, of a power to charge the Grenada estate by a Will, not 
duly attested. When a man by a Will, duly executed, charges all 
legacies, generally, expressing his resolution, that, whenever he gives 
them, they shall be a charge, it is determined, that, whenever given, 
they shall be a charge. But according to this it is not in the duly 
attested Will alone that you find the charge: but the intention to 

make it a charge may be in the unattested instrument, the 
[^ 37] codicil. * This is a new case ; nearer to Habergham v. 

Vincent (1) than any other ; where by a Will, duly attest- 
ed, the testator seemed to reserve to himself a power to dispose by* 
n deed. 

1805. Aug. 7th. The Master of the Rolls [Sir William 
Grant]. — I stated my impression as to this case before ; and regret, 
that farther consideration has not induced me to alter that impres- 
sion ; as the consequence is, that the widow is deprived of a part of 
that provision, which was obviously intended for her. The ground, 
upon which it is contended, that this additional annuity of 100/. 
might be good as a charge upon the Grenada estate, is, that, the es- 
tate being once charged with all legacies and annuities, the testator 
may afterwards give either legacies or annuities by an unattested 
codicil ; that the rule is so settled in many cases ; and, if this were 
that case, unquestionably it is too well established to be now dis- 
turbed; though it may be doubted, whether it is perfectly consistent 
with the Statute of Frauds (2) : for in effect tl|e testator does dis- 
pose of his land by an unattested codicil, when he is at liberty to 
burthen it with legacies, so given. However in this case the testa- 
tor does not charge the Grenada estate with legacies or annuities, 
generally ; but with such only as he shall afterwards give, and charge 
upon that estate : so that, as legacy or annuity, it is not at all charge- 
able upon the estate : but it is, as he has thought fit by an unattest- 
ed codicil to declare, that it shall be a charge upon the.estate. The 
reason, that debts and legacies may be a burthen upon the estate, is, 
that they constitute a fluctuating charge. It is impossible previously 
to ascertain, what debts a man may owe at the time of 
[^ 38] his death : ^and it is diflicult to ascertain, when he is mak- 
ing his formal and regular Will, what legacies he may think 
fit, or. his fortune will enable him, to give. The Court has therefore 
said, that, when he has by a Will, duly executed, charged debts and 
legacies, it is only necessary to show, that there is a debt, or, that 
there is a legacy in order to constitute a charge ; for the moment 
that character is shown to belong to the demand, you show, that it is 
already charged upon the estate. Then, an unattested instrument 
is itself perfectly competent to give a legacy ; and, when given, you 
predicate of.it, that it is a legacy; and then the charge immediate- 



ij) 



•4ti(e, vol iu 204. 
Stat 99 Ch. n. e. 8. 
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\y attaches by virtue of the executed Will. But here the testator 
says, he does not now determine, that all annuities and all legacies 
he shall hereafter give shall be charges ; but only, that, if at some 
future period he shall think proper to declare legacies and annuities 
to be charges upon this real estate, then the trustees shall pay them 
out of the real estate. Therefore, not only the legacy is to be found ; 
but also the Will of the testator to make it a charge upon tl)is es- 
tate : without which it is not a charge. This is only an attempt to 
reserve by a Will, duly executed, a power to charge by a Will, not 
duly executed. It is the case of Habergham v. Vincent (1). It 
might as well have been contended in that instance, that there was 
an adoption into the Will of that future instrument : but the opin- 
ion of the Lord Chancellor and the Judges was, that it was not com- 
petent to a man to give himself such a power ; viz. a power to dis- 
pose of land by an unattested instrument. That is the reservation 
this testator attempts to make; for, unless he thinks fit, when he 
makes his codicil, to declare his intention, that his land shall be 
charged wUh the legacy or annuity, it shall i^ot be charged. Then 
it is through the medium of an unattested instrument, that 
* it is to be a charge upon land ; and that cannot be [* 39] 
within that case. The Master is therefore right in report- 
ing, that this annuity of 100/. is not a charge upon the Grenada es- 
tate ; and the exception must b^ over-ruled. 



See, anity notes to S. C. 11 V. 550. 



(1) .ante, vol. ii. 204. 
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ANTROBUS V. SMITH. 
[Rolls. — 1805, August 7.] 

Receipt* for a subscription to a Navigation, with an indorsement, signed by the 
owner, declaring, that he thereby assi^ed to his daughter A. all his interest, 
found among the papers of his executrix : no evidence, that he ever parted with 
the paper; and a declared intention of satisfaction by a marriage portion. Bill 
for an assignment dismissed (a\ 

Where a voluntaiy conveyance, kept by the party until his death, has prevailed 
against his Will, the conveyance has been complete ; a transfer in law of the 
property (6), [p. 46.1 

Executor never called upon to do any act to perfect a gift inter vivos, exce'^t fn 
the particular cases of supplying a defective execution of a power (c), and the 
want of a surrender of a copyhold, [p. 47.] 

GiBBs Crawfurd, being entitled to ten shares of 100/. each in 
the Forth and Clyde Navigation, wrote upon the receipt for one of 
the subscriptions, aad signed, the following indorsement, dated the 
4th of October, 1790 : 

" I do hereby assign to my daughter Anna Crawfurd all my right 
title and interest of and in the inclosed call and all other calls of my 
subscription in the Clyde and Forth Navigation." 

Anna Crawford afterwards married John Antrobus ; and died on 
the 18th of June, 1793. Her father died in October, in the same 
year ; and her husband in April, 1794. Anna Crawfurd, the widow 
and executrix of Gibbs Crawfurd and mother of Mrs. Antrobus, died 
in 1797 ; and a short time after her death the elder of her two sons, 
both of whom under the execution of a power of appointment, given 
to her by ihe Will of her husband, took the residue of his personal 
estate, searching a closet in the country-house of his £|ther in Sus- 
sex found the receipt above stated, with the indorsement, in a pock- 
et-book, which had belonged to his mother, with other papers relat- 
ing to his father's personal estate, and securities for money due to 

him. 
|-# 40] ♦ The bill was filed by the brother and personal repre- 



gift of I 



ia) Deliveiy is essential, hoth at law and in Equity, to the validity of a parol 
t of a chattel or chose in action ; and it is the same whether it be a gift inter 
vivoSj or causa mortis. Without actual delivery, the title does not pass. A mere 
intention, or naked promise to give, without some act to pass the property, is not a 
gift A Court of Equity will not interfere and give effect to a gifl left inchoate 
and imperfect See 2 Kent, (5th ed.) 438 ; Irons v. SmaUpiece, 2 Bam. & Aid. 
551 ; Sims v. Sims, 2 Alaba. 1 17 ; JVb6^ v. Smith, 2 John. 52 ; Mams v. Htofes, 
2 Ired. 366 ; Pennington v. GiUings, 2 Gill & John. 208. Respecting donations 
mortis causa, see farther, Bryson v. Broumrigg, ante, 9 V. 1, and note (a), and 
cases cited ; Tate v. Hilbert, 4 Bro. C. C. (Am. ed. 1844), 286, 294, note (6) v 
2 Kent, (5th ed.J 444, et seq. ; Chitty, Contracts, (6th Am. ed.) 51 ; Grover v. 
Grow, 24 Pick. 261. 

Courts of Equity will not enforce a mere gratuitous gifl or moral obligation. 
1 Story, Eq. Jur. § 433, and notes ; 2 ib. § 7^, and notes ; § 793a ; Colman v. 
Sarrell, ante, 1 V. 50, and note (a); S. C. 3 Bro. C. C. (Am. ed. 1844), 12-15; 
Mintum v. Seymour, 4 John. Ch. 500. 

(6) See 1 Stoty, £q. Jar. 6 433, and notes. 

(e) See 2 Story, Eq. Jur. § 793h. 
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sentative of John Antrobus ; praying, that a proper assignment 
of the Canal Share may be executed ; &nd that the receipts given on 
that account may be delivered up. 

The two sons of Mr. Crawfurd by their answer stated, and it was 
proved that subsequent to the date of the indorsement on the receipt 
their father considered himself as owner of that share ; and in 1791 
and 1792 sat constantly as one of the Committee, and as a Director ; 
bavkig no other interest in the navigation except that share or sub- 
scription. They also represented, that the portion of 10,0092. given 
by Mr. Crawfurd upon the marriage of his daughter was intended to 
be in lieu of all claims and demands whatsoever by' her or her hus- 
band. They suggested, that in case the said receipts with the said 
indorsement was ever delivered to Anna Antrobus, some agreement, 
- engagement or undertaking, was entered into previously to or at the 
time of her marriage to relinquish her rjght underit. 

The Plaintiff by his answer to a cross bill stated, that he was in- 
formed by his brother, that in conversation respecting the Canal 
Share Anna Antrobus said to her father, " You know, father, you 
gave to me 1000/. of that stock ; " upon which he answered, " Yes ; 
but you will recollect, that I have since given you 10,000/. which 
has done that away." 

Silverlock, by his depositions, stated, that he was employed 

to prepare the settlement upon the marriage of Mr. and Mrs. An- 
trobus ; when it was agreed, that Mr. Crawfurd should give 10,000/., 
as a marriage portion : which ^ould be accepted by her in full of 
all her other claims upon his estate and property ; and the 
deponent * had been before informed by Mr. Crawfurd, [*41J 
that he had given his daughter a share in the Forth and. 
Clyde navigation ; and at the time the settlement was preparing he 
informed the deponent, that he considered 10,000/. as a large por- 
tion : but it was to be in lieu of that and every other claim of his 
daughter 'under the settlement, or deed of appointment, or otherwise. 

'Mr. Romilly and Mr. Cooke^ for the Plaintiff, contended, that a 
voluntary conveyance, defective, will be executed ; if intended as a 
provision for a child ; referring to the concluding passage in Bon- 
ham v. Newcomb (1), a passage in Colman v. Sarrell (2), and the 
cases, where a defective execution of a power, or the want of a sui^ 
render, has been supplied. 

Mr. Piggoitj Mr. Whishaw, Mr. Newlandy and Mr. Heys, for the 
Defendants. — To induce the Court to act, to effectuate a gift inter 
vivos, there must be a valuable, or at least a meritorious, considera- 
tion : Tate v. Hilbert (3). In the cases of Donatio mortis causa 
the Court will not interfere without delivery, the importance of 
which appears in that case, and Mitter v. Miller (4), and Ward v. 



(1) 2 Vent 365. 

(2) 3 Bro. C. C. 12 ; otife, vol. i. 50. See 3 Bro. C. C. 14. 
4 Bro. C. C. 286; em^, vol ii. Ill ; see 120, and the note. 
3 P. Will. 356. 



(3) 
(4) 
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Turner (1), there ciled, also in Disher v. Disher (2). Ward v. 
Lant (3). The Court has never proceeded upon a voluntary in- 
strument, kept in the possession of the party, to perfect a merely in- 
choate act, that never was completed. At least \he inten- 
[^42] tion ought to be clear, direct, and unequivocal; ^and, if 
manifested by writing, that writing ought to have be^n 
delivered. There is no evidence, that this paper was ever in any 
other possession than that of Mr. Crawfurd. It was found amongst 
the papefs of Mrs. Crawfurd, his executrix. Every presumption is 
against the fact of delivery. A gift without consideration is good ; 
but is revocable before delivery. Jenk. Cent. (4). There is no ev- 
idence, as to what was done with this paper, after it was signed. 
This is the case of parent and child. Can it be maintained, that a 
child, finding a paper of this nature, could call upon the parent to 
complete a gift according to it ? If no delivery is necessary, this 
paper would stand upon a better footing than a deed. Here, is no 
delivery: no assertion of right: no correspondence or demand. 
The subsequent facts destroy all color of title ; which, if it could be 
supposed to have existed originally, was satisfied and extinguished 
upon the marriage of Mrs. Antrobus. These are double provisions ; 
against which there is a general inclination : Ayliffe v. Traq/ (5) ; 
and a particular intention to the contrary in this instance appears 
by the evidence. 

Mr. Romillt/, in reply. — This advancement of a child by her 
father was perfectly complete. Certainly this is not an assignment ; 
nor was that the intention. The father meant to make himself a 
trustee for his daughter of these shares ; sensible, that she could not 
manage them herself: and proposing to manage them for her. This 
paper is therefore to be considered as a declaration of trust. These 
declarations, made before the marriage of his daughter, 
[^43] ^are, that he had given; not, that his intention was to 
give. It is not proved, that this paper remained in the 
possession of Mr. Crawfurd ; or, that at the marriage it was agreed, 
that it should be delivered up. In the cases referred to the party 
kept secret the fact, that he had executed the instrument ; and the 
only object of retaining the possession was to preserve thcspower of 
destroying it. Mr. Crawfurd did not keep this a secret from his 
daughter and others. The doctrine as to voluntary provisions was 
never applied to a provision by a father for his child. The distinc- 
tion is continually taken, with reference to the natural obligation ; 
particularly in Colman v. Sarell (6), the most remarkable case upon 
that subject. 

(l)2Ves.431. 

(2) 1 P. Will. 204. 

(3) Pre. Ch. 182. 

(4) Jenk. Cent 109. 

(5) 2 P. W. 64; 9 Mod. 3; 2 Eq. Ca. Ab. 19; CopUy v. Copley, 1 P. Will. 
147. 

(6) 3 Bro. C. C. 13; ante, vol. i. 50. 
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The Master op the Rolls [Sir Wiluam Grant]. — Do you re- 
collect any instance, in which the party was compelled to perfect 
the gift, even in favor of a child ? 

Reply. — ^The relief docs not require, that any act should be done ; 
this being a declaration of trust. King v. Cotton (1) is much 
stronger than the case of a father : the mother not being considered 
as under the moral obligation. 

The Master of the Rolls [Sir William Grant]. — I do not 
see, how this assignment can be decreed. The facts of 
this case are in great obscurity. That *must operate [*44] 
unfavorably to the l^laintiff; for this paper comes out of 
the possession of the executrix of Mrs. Crawfurd. The presumption 
therefore is either, that it has always remained in his possession, or, 
that, if ever parted with, it had been delivered back to him. Upon 
the latter supposition, taken with the provision made upon the mar- 
riage, there is an end of the Plaintiff's case. Upon the supposition, 
that this paper never was out of Mr. Crawfurd's possession, a strong 
argument arises against this claim ; for there is a probability, that, 
having been once out of his possession, it might by the accident, 
that has been mentioned (2), have got back to his representative. 
Can I presume the fact of delivery ? The utmost is absence of all 
proof. I cannot raise that presumption in opposition to the primd 
facie inference, from the custody, in which this paper was found ; 
in which, upon the supposition of delivery and continued possession, 
it ought not to have been found ; for upon that it ought to have 
been among the papers of the husband. But it does not rest merely 
upon the absence of evidence. Upon the answer to the Cross Bill 
it appears, that this paper could never have been delivered into the 
possession' of the daughter; at least not subsequently to the mar- 
riage; for the conversation, relative to the gift, w^s after the mar- 
riage ; and yet according to the Plaintiff's belief the husband remain- . 
ed until his death ignorant of this indorsement. The hus- 
band knowing, that ^ a gift had been made, and not know- [* 45] 
ing the fact of the indorsement, that is evidence, that the 
receipt with the indorsement could not have been in his wife's posses- 
sion ; and the presumption is, that it must have been in the posses- 
, sion of her father. On the other side, it is true, upon the suppo- 
sition, that it remained in his possession, he must have told his 
daughter what he had done. Perhaps he showed her the instru- 
ment : but I should think, he went no farther ; and, that he never 
put her in the actual possession of it. 

When there is a voluntary and imperfect gift of this kind, the 
party reserving the instrument in his own power during his whole 
life, is it possible after his death to enforce a specific performance 
of the engagement, which that instrument contains ; or to enforce a 

(1) 2 P. Will. 074. ' 

(2) This probably alluded to a representation by the Bill, that Mr. and Mrs. 
Antrohus resided much at Mr. Crawfurd's ; that Mr. Antrobus was at the death of 
Mn. Antrobus in a very infirm state, and incapable of transactinff business; and 
that her fhneral wbs nnder the direction of Mr. and Mrs. Crawflira. 
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legal execution of that assignment, which it purports to moke ; taking 
into consideration, that the parent did not die without having ex- 
pressed an intention upon his part not to carry into execution that 
gift ; for it is evident, that Mr. Crawfurd himself never would, unless 
compelled, haVe abted upon this assignment : that he never would 
have done any thing to perfect it ; which appears from his declar- 
ations to his daughter and to Silverlock ; both purporting, that he 
considered this gift as completely at an end, as done away by the 
provision made upon her marriage. Has a case ever occurred, in 
which a Court of Equity has interfered to give effect to an instru- 
ment, attended with these two circumstances; 1st, that there is no 
evidence, that the parent ever parted with the possession of it : 2dly, 
a declared intention by him not to act upon that instrument, or to 
give effect to it; having died with the conception, that he* was 
owner of the property, which he at one time intended to give 

away ? 
[* 46] * There have been some cases, in which a voluntary con- 

veyance, kept in the possession of the party during his life, 
and in his possession at the time of his death, has been held to 
operate against his Will. But in those cases there was a complete 
conveyance, a transfer in law, of the property : nothing requisite to 
add to the validity of it : the instrument permitted to remain un- 
cancelled : and all the Court was called upon to say was, that a 
Will, a mere voluntary act as much as the deed, should not be a re- 
vocation of the deed ; that the deed should operate against the 
Will : that is, that the Court would not deny to the deed its legal 
effect and operation. But' this instrument ofitself was not capable 
of conveying the property. It is said to amount to a declaration of 
trust. Mr. Crawfurd was no otherwise a trustee than as any man 
may be called so, who professes to give property by an instrument, 
incapable of conveying it. He was not in form declared a trustee : 
nor was that mode of doing what he proposed in his contemplation. 
He meant a gift. He says, he assigns the property. But it was a 
gift, not complete. The property was not transferred by the act. 
Could he himself have been compelled to give effect to the gift by 
making an assignment ? There is no case, in which a party has been 
compelled to perfect a gift, which in the mode of making it he has 
left imperfect. There is locus panitentia, as long as it is incom- 
plete ; and Mr. Crawfurd did repent : that is, he changed his mind 
upon what he thought a sufficient motive ; not merely from caprice : 
but the situation of his daughter was no longer that, under which he 
made this imperfect disposition in her favor. In order to have any 
effect, he must have been compelled to give it effect by suit in this 
Court. This is not a case, in which nothing was done during the 
life of the party, showing an alteration of intention. 

Where the gift is not testamentary, but is to operate inter 

[* 47] vivos, except in the instance of a defective execution * of 

a power, have executors ever been called upon to do any 

act to perfect it ? The ordinary case is that of supplying the sur- 
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render of a copyhold. There the Court says, the representative shall 
not contest the Will of the testator in those particularly favored and 
excepted cases. His Will was, that the estate should pass. He 
omitted the formality, that would make it pass legally : but it shall 
not fail, in favor of those, who represent him. But this is not lega- 
tory. For that pucppse probate must be obtained. I cannot there- 
fore consider this as having any operation, that a Will would have. 
I do not see upon principle, how the Court could have acted against 
Mr. Crawfurd himself: nor, considering his declared change of in- 
tention, how it can act against the representatives, upon the notion 
of compelling them to comply with his Will. It was not his Will. 
No case being cited, in which this was ever done, I do not see, how 
I can make the precedent. If this is to be executed now. under 
these circumstances, I do not see, why it should not have been exe- 
cute^l against Mr. Crawfurd himself: why his daughter could not 
have filed a bill against him to compel him to execute a legal as- 
signment. Has that ever been done ? It would now be doing just 
' as strong a thing : this paper having remained in his possession until 
his death. Unless an instance can be produced, the bill must be 
dismissed. 

The cause was not mentioned again. 

^ 1. That a donatio mortis coma must be a complete (thousrh revocable) gift iiUtr 
viooSy perfected by deliveiy, see, ante^ note 3 to Finch v. Finch^ 1 V. 534. And 
that the effect and operation of a voluntary de^d may depend upon the compfetenesa 
of the transaction, see note 2 lo Colman v. Sarrdf 1 V; 50, and note 5 to Cwiia v. 
Perry, 6 V. 739, with the farther references there given. 

2. The statute of 55 Geo. 111. c. 192, has rendered a previous surrender to the 
use of the testator's will no longer necessary to the validity of a devise of copy- 
hold. 



VOL. XII. 



48 PALK V. LORD CLINTON. [1806. 

PALK V. LORD CLINTON. 

[Rolls.— 1805, Mat 28, 29 ; August 7,8.] 

A SECOND mortgagee, to redeem a prior mortgage, must make the heir of the 
mortgagor a party; though the second mortgage is o^Iy of part of the estates 
comprised io the first, and under a different title (a). 

Mortgagee under a trust to raise money by sale or mortgage has only the remedies 
ofa mortgagee ; and cannot call upon the trustees for execution of the trust 

Under a trust to raise money by sale or sides, mortgage or mortgages, whether the 
trustees, having raised the money by mortgage, can aflerwards sell to pay off 
that mortgage, Qii^re. 

As to relief under the geneml prayer, different from that prayed specifically, and 
whether amendment is not necessary, ^umre. 

The Plaintiff praying relief, to which he is not entitled, viz. a sale under a trust, 
instead of redemption or foreclosure, as a mortgagee, cannot have the different 
relief under the general prayer (6). But the proper relief may be obtained by 
amendment; and for that purpose, another party being necessary, liberty was 
given to amend by adding parties, (which includes the introduction in the 
statement of facts consequential upon that addition), and praying such relief as 
he may be advised (c). ^ ' 

As far ajB possible the Court endeavors* to make a complete Decree, embracing the 
whole subject, and determining the rights of all parties interested in the 
estate (d), [p. 58.] 

As to the necessity of making all incumbrancers parties, Qtuere, [p. 58.] 

Subsequent mortgagee, redeeming a prior mortgage, must redeem it entirely (e), 
[4). 59.] 

The bill stated a mortgage by Lord Orford to Sir Edward Hughes, 
of estates in the counties of Dorset, Devon, and Cornwall, to secure 
a sum of 20,000/. ; which mortgage became vested in the executors 

(a) Story, Eq. PI. § 182, § 187. 

(b) It is not absolutely essential to the validity of the bill, that a prayer for 
special relief should be inserted ; as, under the prayer for general relief, the com- 
plainant may claim at the hearing a particular relief. See 1 Barbour, Ch. Pr. 37 ; 
English V. FhxaU, 2 Peters, 395; 1 Smith, Ch. Pr. (Am. ed.) 85; Story, Eq. PI. 

But the Court will grant such relief only as the case stated will justify. Story, 
Eq. PI. § 42 ; 1 Barbour, Ch. Pr. 37 ; Pleasants v. Glasscock, 1 Smedes & Mar- 
shall, 17, 24, 25. 

And the Court will not ordinarily be so indulgent as to permit a bill framed for 
one purpose to answer another. And if the plaintiff doubts his title to the relief 
he wishes to pray, the bill should be framed with a double aspect, so that, if the 
Court should decide against him in one view of the cajse, it may yet afford him 
assistance in another. See Story, Eq. PI. § 42; CoUon v. JRoss, 2 Paige, 396 ; 
Lloyd V. BrewsUtj 4 Paige, 537. 

(c) As to amendments, see 1 Barbour, Ch. Pr. 206, et sea. ; 1 Smitlj, Ch. Pr. 
(Am. ed.) 292. 

(rf) Story, Efl. PI. § 186, and notes. 

Generally all persons interested in the subject of the suit should be made par- 
ties plaintifis or defendants. Stephenson v. Austin, 3 Metcalf, 474, 480 ; ffiiltams 
V. RusseU, 19 Pick. 162, 165; Elderkin v. Shultz, 2 Blackf. 346; Gilham v. Cairns, 
1 Breese, 124 ; Elsion v. Blanchard, 2 Scam. 422 ; Greenup v. PoHcr, 3 Scam. 65 ; 
ScoU V. Moore, 3 Scam. 315; fTest v. Bamfall, 2 Mason, 181 ; Caldtcell v. Tag- 

r% 4 Peters, 190 ; Crodcer v. Higgins, 7 Conn. 342 ; Duncan v. Mixner, 4 
J. Marsh. 447 ; Clark v. Long, 4 Rand. 451 ; Footman v. Pray, R. M. Charl. 
291 ; Todd v. Stsrrett, 6 J. J. Marsh. 432 ; Waikins v. mrlkington, 2 Bland. 509 ; 
Iknl^ V. Stone, 3 Beav. 355. See Bishop of ffinchester v. Seavor, ante, 3 V. 314. 
fe) 4 Kent, (5th ed.) 163 ; Calkins v. Mumsdl, 2 Root, 333. 
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of Lady Hughes. Upon the death of Lord Orford, the mortgagor, 
those estates became separated, and went in different channels : the 
Dorsetshire estate becoming the property of Horatio Walpole : the 
estates in the counties of Devon and Cornwall going to. Lord Clin- 
ton. In 1792 Lord Clinton conveyed all the estates in the counties 
of Devon and Cornwall to trustees, and their heirs, upon trust, to 
raise by sale or mortgage, sales or mortgages, 34,000/., and such 
other sum, not exceeding 10,000/., as should be deemed by him and 
the trustees necessary ; upon trust, to pay off a mortgage of 7000/. 
upon other estates of Lord Clinton, and upon other trusts, specified 
by a deed of the same date ; and as to the estates subject thereto, 
to the use of Lord Clinton for life ; with remainders to his first and 
other sons in tail. 

♦Under that trust the Plaintiff Sir Lawrence Palk in [*49] 
1794 lent to the trustees 25,000/., upon a mortgage of 
estates, comprised in the trust ; and covenanted within a year to 
advance them sufficient to make up the sum of 44,000/., upon the 
security of the same ; and did accordingly afterwards advance the 
farther sum of 1 9,000/. The equity of redemption was reserved to 
the trustees. The BUI prayed an account of what is due to the 
executors of Lady Hughes upon the mortgage of 20,000/. ; also an 
account of what is due to the Plaintiff under the mortgage in 1794 ; 
and, that the trustees under the trust, created by the deceased Lord 
Clinton in 1792, may be decreed to sell so much of the estates, 
comprised in that trust, as will be sufficient to pay the sums, that 
may be due upon both those, accounts. 

The Plaintiff consented at the Bar, during the argument, that so 
much of the Bill, as prayed a sale for the purpose of raising the 
20,000/. should be dismissed ; admitting, that the trustees had no 
power to raise that sum. 

An objection was taken by the Defendants, that Mr. Walpole, 
entitled to the equity of the redemption under the original mortgage, 
ought to be a party. 

Mr. Alexander and Mr. Hart, for the Plaintiff, — ^The first ques- 
tion is, whether the trustees have exhausted their power, so that 
they cannot proceed farther in the execution of it. 

An opinion has prevailed, that trustees, having executed their 
power to raise money by mortgage, cannot afterwards raise money 
to pay off that mortgage. But that cannot prevail, where, 
as in this instance, the clear * import of the instrument is, [* 50] 
that they may execute the trust at different periods. They 
reserved the equity of redemption to themselves : and they had 
power to do so. That opinion is not supported by any authority, 
deciding, that trustees seised in fee for the purpose of raising by sale 
or mortgage a sum of money, and afterwards to ulterior uses, have 
by the act of making a mortgage, so completely destroyed their 
power, that they can never get in that mortgage, and proceed farther 
to execute the trust. The object in creating these trusts of great 
estates is to keep the estate entire, and by mortgaging to disencum- 
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ber it from debts : bat the consequence of this doctrine, that the 
power is exhausted, would be, that the family might lose the whole 
estate by foreclosure. If it would not be proper for the trustees to 
take this step, it is competent to a Court of Equity to say, a mort- 
gage is*onIy a temporary pledge for a loan of money ; but the object 
was to relieve the estate by a sale of part ; and therefore the Court 
would reform the act of the trustees ; and direct them for the relief of 
the estate to proceed to a sale. The object was to keep this estate, 
and by sales from time to time to raise 44,000/. The expression is 
'^ by sale or mortgage, sales or mortgages " to raise ; and there is a 
provision, that, when the money should be paid, the trustees should 
have the estate revested in them, upon the trusts of the said inden- 
ture. 

If the Plaintiff cannot prevail upon that point, this Bill, though 
praying a sale, may be considered as a Bill of foreclosure ; and the 
relief, required with that view, may be had under the general prayer : 
viz. a redemption of Lady Hughes's mortgagfe, as a step towards 
foreclosure. A different relief from that specifically prayed may be 

had under the general prayer ; if a case is made for it by 
[* 51] the Bill, and the Defendant is not surprised. * Mr. Wal- 

pole, who has the Equity of Redemption from the original 
mortgagor, so far from being a necessary party, might demur. There 
is no privity between him and this Plaintiff; who, seeking relief 
against another person, finds it necessary for that purpose to pay off 
the mortgage. When that is done, the Plaintiff will have a chai^ 
upon the estate of Mr. Walpole : but, till that is done, the mere in- 
tention to do it does not concern Mr. Walpole. There is no privity 
of contract, relation, or demand, between them.' This Plaintiff, 
having at present no legal interest in the estate, has no right to call 
upon him to be foreclosed in favor of a third person, who does not 
desire it. In The Bishop of Winchester y, Beavor (1) Lord ^Ivan- 
ley would not decide, that a great number of judgment-creditors 
must be parties. It is true. Lord Alvanley leaned against objections 
as to parties, as generally made for delay. In general every person 
interested in the account must be a party ; thus to a bill by one re- 
siduary legatee against the executor the other residuary legatees must 
be parties. But this is not the common case of mortgagor and mort- 
gagee ; to which it is improperly compared. In the case of principal 
and surety, if the principal, having a collateral security by mortgages, 
bonds, and bills, calls upon the surety, he, paying the debt, has a 
clear right to have all those securities delivered up to him : but, to 
obtain that relief, it would not be necessary to bring before the 
Court all the mortgagors, obligors, and acceptors. 

Mr. Richards, for the Defendant, Lord Clinton, an Infant: Mr. 

' Fonhhnque and Mr. William Agar, for the Trustees. — 

[♦ 52] * This is the first instance, in which the question, as to 

the power to sell, has been brought into judgment ; though 

II I .1 1 ■ » I I ■■■ I. Ill ■ ■ ■■ ■ ^11 I. ■ ■ .1. 

(1) Antt, vol. iii. 314. 
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it has been discussed in opinions of Counsel. First, this Plaintiff is 
not entitled to a decree for a sale : 2dly, The trustees have no power 
to sell at the request of any person. The object was purely person- 
al to Lord Clinton, the only Cestui que trust. The trustees having 
raised 44,000/., choosing the mode of mortgage, the trust is exe- 
cuted as to him. He, the only Cestui que trust, received all the 
benefit, intended for him ; and could not ask the trustees to do more* 
This was not a trust for creditors ; but a family transaction : Lord 
Clinton requiring this sum ; and making himself tenant for life. No 
person can call for execution of a trust, in which he has not an in- 
terest. Thus under a trust for scheduled debts a creditor, whose 
debt is not scheduled, caiinot call for execution of the trust, in which 
he has no interest. What interest has this Plaintiff in this trust ? 
He. has a mortgage under the trustees; but is not an object of the 
trust. He has lent money upon the security of the estate ; but is 
not a Cestui que trust. He may call upon the trustees for payment ; 
or insist upon a foreclosure ; but cannot call for an execution of the 
trust, to raise 44,000Z. for Lord Clinton : the only trust they had to 
execute. The question is very important, whether, a mortgagee 
having advanced his money to the trustees for the execution of their 
trust, the Court can at the request of any person call upon the trus- 
tees to sell, in order to pay off that mortgage ; or, whether the trus- 
tees themselves, praying, that the trust may be executed under the 
direction of the Court, could have a decree for a sale, to pay off the 
money they had borrowed under a complete execution of their trust. 
Having used the legal estate, that was in them, for the purpose of 
raising the money, they are Functi Officio. All the ob- 
jects of the trust being * completed, what trust have they [*53] 
left? They are then bare trustees for Lord Clinton in 
tail, subject to this charge. The expression <^ by sale or sales, mort- 
gage or mortgages," is merely to give them the oppoilunity of rais- 
ing the money at different times ; as they might not be able to raise 
the whole at once. But they could only raise that sum ; and, when 
that is done, nothing more remains to be performed by them. 

As to the objection for want of parties, this bill prays an account, 
not merely of whdt is due to the Plaintiff, but also of what is due 
under the mortgage tc^ Sir Edward Hughes. How can that money 
be paid without having the person, entitled to the equity of redemp- 
tion, before the Court ? Lord Clinton's estate is liable only to a pro- 
portion of that sum. The decree must be entire ; not by piece- 
meal. It is immaterial, how the equity of redemption is reserved. 
The trustees had only a right to redeem ; and the redemption must 
be for the benefit of those for whom they are trustees. 

The rule is universal, not to allow an account to be taken in the 
absence of any person, interested in it, who is forthcoming, and can 
be made a party. Is the estate to be eat up by different accounts? 
The Plaintiff deriving title through Lord Clinton, there is privity be- 
tween them. The Plaintiff to the extent of his mortgage is a pur- 
chaser, and the representative of Lord Clinton ; and has therefore a 
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right to call upon Mr. Walpole as to his proportion. In The Bishop 
of Winchester v. Beavor (1) Lord Alvanley, averse as he was to ob- 
jections for want of parties, acknowledged the general practice ; and 

directed the incumbrancer in that instance to be made a 
[* 54] party. Fell v. Brovm (2) is decisive upon * this point. 

Then, can this bill be turned into a bill of foreclosure ; 
having been always treated as a bill for a sale ? Relief, prayed un- 
der the general prayer, must be consistent with the case made. The 
universal practice is to pray relief specifically. There is no instance 
of trusting to the general prayer. The expression, that relief may be 
had under the general prayer, must be understood with this qualifi- 
cation, that, if the relief cannot be given directly, as prayed, the 
Court will for the sake of justice assist the particular prayer under 
the general prayer : but th^re is no instance of giving under the gen- 
eral prayer relief, directly contrary to that prayed particularly ; 
though it might he consistent with the case made ; with the single 
exception of an information by the Attorney General, suing on be- 
half of the public (3). The Defendants come prepared to meet the 
relief particularly prayed, upon the facts stated. 

Mr. Alexander, in reply. — ^The ordinary opinion has been, that a 
trustee, having executed the trust by mortgage, cannot afterwards 
sell. But this is a very different case. If this mortgage cannot be 
raised out of the estate of the children, it is the debt of the late Lord 
Clinton ; and the consequence is, that his object to raise the money 
for his own benefit has totally failed ; and his children will take the 
estate disencumbered. It must haVe been understood, that sooner 
or later, the trustees were to raise it by sale, having first raised it by 
mortgage : otherwise the nature of the instrument is completely 
altered ; and the effect is, that the estate, which was to be the fund 
for this debt, becomes a mere collateral security ; the personal estate 

of Lord Clinton is deprived of the advantage proposed for 
['"'55] him: this sum of 44,00OZ. is disposed '^ of in a way, that 

was not intended ; and some parties get what they were 
not intended to have. How were the trustees to make the equity 
of redemption available, but by raising money by sale, to pay the 
debt by mortgage ? It must have been so understood. That is the 
only way, by which the estate could be made to bear that burthen, 
which is the whole object of the arrangement. Then is not the 
Plaintiff entitled to a decree under the prayer for general relief: 
though he has not put it in the alternative ? If the case is distinctly 
istaied, I do not know, that a prayer for general. relief would not do ; 
though I do not know an authority for it. The Plaintiff asks an ac- 
count of what is due under the mortgage to Sir Edward Hughes ; a 
redemption of that mortgage, and an assignment of the securities to 
him : and as to the 44,000/. an account of what is due under the 
.PlaintifTs mortgage ; without any declaration as to a foreclosure in 

(1) .^n/e, vol. iii. 314. 

(2) 2 Bro. C. a 276. 

(3) See ante, vol. xi. 247. 
VOL. XII. 3* 
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the present instance ; reserving farther directions. He could not 
file a bill against Mr. Walpole, to compel him to disencumber the 
estate. In the common case the only remedy a second mortgagee 
has is to redeem the first ; not to compel the mortgagor to pay the 
money, and the first mortgagee to receive it. 

Aug. 1th. The Master of the Rolls [Sir Williait Grant]. — 
The first question is, whether the Plaintiff has any right to the re- 
lief he seeks against the trustees ? For the Defendants it is con- 
tended, that, having raised 44,000/. by mortgage, they are Fundi 
Officio with regard to their trust : which was to raise that sum by 
sale or mortgage ; they have raised it by mortgage ; and therefore 
the trust, as far as respects them, it is said, is completely 
performed. * Without entering into the question, how far [* 56] 
it was competent to the trustees to make a sale, either of 
their own authority, or by that of the owner of the estate, if he was 
not an infant, for the purpc^se of paying otT the mortgage, this Plain- 
tiff has no right whatsoever to call upon them to sell, in order to pay 
him. He is no object whatsoever of the trust, farther than as that 
trust enabled the trustees to make him a good mortgage. When he 
has that, he is in the ordinary situation of a mortgagee. He gets 
nothing more than that. He has all the remedies, but only the rem- 
edies, of a mortgagee. All the other objects of the trust are foreign 
to him. He has nothing to do with them. I may say, that it is at 
least very doubtful upon the true construction of this .deed, whether 
the trustees could make a sale, after they had raised the money by 
mortgage. But it is not necessary to give a direct opinion upon 
that point ; as, if they chose to resist the PlaintifTs demand, he has 
no right to compel them to try, whether they can or cannot procure 
a purchaser, to take such a title as they can make him under this 
trustrdeed. 

As to Lady Hughes's mortgage, it was not an object of the trust- 
deed to raise money for that. By a deed executed by Lord Clinton 
and the trustees on the same day as the deed of trust, the purposes, 
to which the sum of 34,000/. part of the sum of 44,000/, is to be 
applied, are specified and determined : the sums appropriated to par- 
ticular specified uses : part to be applied in the purchase of other es- 
tates. There is no notice in that deed of Lady Hughes's mortgage, ex- 
cept one passage. Provision is made, that 7000/. out of the 34,000/. 
shall be applied in discharging a mortgage, then vested in Perrin, 
upon some estates of Lord Clinton in Cornwall ; and then provision 
is made, that, when that mortgage is paid off, and, when 
the trustees shall have paid "* off the said principal sum of [* 57] 
20,000/., or such part thereof as the premises are liable 
to, then they shall convey the premises to such person as shall ad- 
vance the 34,000/. and the other sum of 10,000/., as a farther secu- 
rity for the payment thereof. That is the only way, in which the 
mortgage of 20,000/. is mentioned in that deed. No sum is set 
apart for it : but, if the trustees can find means of paying it off, to 
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secure the lender of the 44,000/., he shall have those premises con- 
veyed to him, as well as those, upon which the sum of 7000Z. was 
secured. That is rather inaccurate ; for the mortgagee would al- 
ready have in mortgage the premises, comprised ip Lady Hughes's 
mortgage ; and I do not see, what advantage he was to derive from 
that provision as to those premises ; though as to those, upon which 
the 7000Z. was secured, which were distinct estates, he would have 
an advantage. In the release, as to the trust of the 44,000Z. the 
only mention of the sum of 20,000, is a proviso, that the trustees 
may out of the fines, to be received upon leases, pay the interest 
upon the sum of 34,000/. and the farther sum of 10,000/., and also 
upon the 20,000/., or such part thereof as these estates may be liable 
to pay. 

I have said, the Praintiff is not entitled to a sale, in order to raise ' 
the sum of 44,000/., or the 20,000/. : clearly not as to the latter. 
There is no contract between the Plaintiff and the trustees relative 
to it. The only prayer of the bill being, that the trustees shall be 
directed to sell for the purpose of paying these two sums, one 
should suppose, it ought to be dismissed. But the Plaintiff con- 
tends, that, though the specific relief prayed should be denied, yet 
it is competent to him under the statement of the Bill to ask other 
relief at the Bar ; and he desires, that at least he may redeem 
Lady Hughes's executors ; and have an account of what 
[* 58] * is due to him from Lord Clinton. It is objected against 
that prayer, that this Bill was not framed for the purpose 
of obtaining such relief ; but, if it was, there are not sufficient 
parties. 

The question as to parties seems naturally the first to be dis- 
posed of ; for, supposing it necessary to introduce other parties, it 
would be competent to them again to argue that point ; whether 
upon the Bill, as framed, such relief could be had against them. 
Without giving any opinion at present, how far upon this Bill^ as it 
is, such relief could be«given, I think, it cannot be obtained in the 
absence of Mr. Walpole, the owner of part of the mortgaged 
premises. However, I give that opinion with considerable diffi- 
dence ; as it is in opposition to that of gentlemen of great experi- 
ence \n the practice of the Court ; who say, it is impracticable to in- 
troduce Mr. Walpole, as a party in the cause. Supposing, the 
Plaintiff stopped with praying the first relief I have mentioned, viz. 
the redemption of Lady Hughes's mortgage, it is admitted, that 
such a Decree, for a redemption by a second mortgagee of the first 
mortgage would be very unusual, without having the mortgagor be- 
fore the Court. As far as it is possible, the Court endeavors to make 
a complete Decree, that shall embrace the whole subject, and deter- 
mine upon the rights of all the parties interested in the estate. It 
' is not necessary now to enter into the question, in The Bishop of 
Winchester v. Beavor (1), whether it is neces^ry to make all incum- 
brancers parties. The question here is, whether you can proceed 

^ (l)^?i/f,vol.iii..314. 
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without the mortgagor. I always understood that, before you can 
agitate the question of redemption as between two mortgagees the 
mortgagor shall be a party. In Fell v. Brown (i), thdt is 
laid down as Lord Thurlow's understanding * ot the prac- [* 59] 
tice ; which was very inconvenient in that instance : the * 
heir being out of the jurisdiction : yet in his absence Lord Thurlow 
would not decree redemption against the first mortgagee : saying, 
the natural Decree is, that the second mortgagee shall redeem the 
first mortgagee ; and that the mortgagor shall redeem him ; or stand 
foreclosed ; and he never knew a Decree, that was not so perfected : 
that is the expression. This appears to be a rule of long standing ; 
for in Lord Nottingham's Manuscripts I see a case. Woodcock v. 
Mayne, in which it was held, that a second incumbrancer could not 
file a Bill to redeem prior incumbrancers without the mortgagor : 
the* very same doctrine in express terms. 

But it is said, though that is so in the ordinary case, where all the 
mortgagees derive from the same mortgagor, yet a difficulty occurs 
here from this circumstance ; that this Plaintifi* derives nothing from 
one of the mortgagors, Mr. Walpole ; that there is no privity between 
them ; and the Plaintiff has no right to bring him into Court. The 
right to bring him into Court is a necessary consequence of the right 
to redeem, a mortgage upon his estate. The Plaintiff insists, that he 
has the right to redeem the whole of Lady Hughes's Vnortgage ; not 
only so far as it affects the estate of Lord Clinton, the Plaintiff's 
mortgagor ; but also as it affects the estate of Mr. Walpole. Then 
they will have a right to call upon him to attend the account ; and 
when that is taken, and the Plaintiff has redeemed Lady Hughes's 
executors, to call upon Mr. Walpole to pay off the amount, or be 
foreclosed. It is now clearly settled, that a subsequent mortgagee 
must redeem the entire mortgage of a prior mortgagee. There 
would be some ground for the objection, if the Plaintiff might re- 
deem Lady Hughes's executors by parcels ; so much as 
affects the estate of his mortgagor Lord * Clinton. But [*60] 
that is not competent to him. He must redeem them alto- 
gether, or not at all. He must pay off the whole sum ; and put 
himself completely in their stead ; and then he has a right to con- 
sider Mr. Walpole as his mortgagor. The same Law, that gives him 
the right to call upon Lady Hughes^s executors to convey an estate, 
with which he has no connection, imposes upon him the duty, as 
well as gives him the right, to call upon the owner of that estate to 
be a party. 

It is said, he will contend, that the Plaintiff cannot call upon him 
for any of the purposes of this cause. Supposing it framed to em- 
brace that object, a material interest in him, he is not a stranger to 
the account ; which is an account of a debt due by him ; for that is 
the first purpose, for which he is to be called into the cause. The 
Plaintiff says, he is about to pay the debt, due by Mr. Walpole, and 

(1) 2 Bro. C. C. 276. 
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from his estate. Mr. Walpole caDnot say, he is a stranger ; and, 
that it is immaterial to him, what the amount of that debt is. He 
has unquestionably an interest in that respect ; and still farther, upon 
the ulterior demand of the foreclosure of his estate, if the debt 
is not paid. See the inconvenience of the contrary course. Lord 
Clinton is before the Court. The account is binding upon him, 
but not upon Mr. Walpole. This is a plain account ; but sup- 
pose an intricate and doubtful account ; which, attended to by that 
party, might produce a different balance from that, which would be 
the result, if it was not taken with the same attention as that party 
would give to it. Suppose it taken, so as to bind Lord Clinton ; 
and afterwards Mr. Walpole is called upon in a subsequent proceed- 
ing : the account must be repeated against him. Suppose, then it is 
more favorable to the mortgagor : how is the ultimate Decree of re- 
demption to be framed ? When both the owners are be- 
[* 61 J fore the * Court, the decree will be, that upon their paying 
the money th^ prior mortgagees shall convey the estate ; 
and in default of payment they shall be foreclosed. . Suppose, there 
are two accounts, giving different results ; what sum are they to pay ? 
That would be a very embarrassing situation. There is good sense 
in saying, the mortgagor shall be before the Court : and, if any, that 
all those, who are mortgagors of the same estate, shall be before the 
Court ; for there is no such incongruity in holdiiig, that in the absence 
of any mortgagor the account may be taken between the first and 
second incumbrances^ as in holding, that in the absence of a mort- 
gagor of a part, the account shall be taken against another mortgagor 
of a part. These are both parties of the original mortgage, that must 
be redeemed or foreclosed together. Such an account must be taken 
as'that one decree can be pronounced against them. Tftere is there- 
fore a clear necessity of having Mr. Walpole before the Court, as 
well as Lord Clinton. ' 

If, to avoid that, it is said, Lord Clinton shall be considered no 
party at all to Lady Hughes's mortgage, the bill must be dismissed as 
against him ; for there is nothing to pray : but it would be a mere 
case as between first and second mortgagees. But I have said, by 
the course of the Court such a decree as that ought not to be made. 
If such a decree was not made by Lord Thurlow, where there was 
an obvious inconvenience, why should I make it in a case, where 
there is no inconvenience resulting to the party from the necessity 
of bringing all the mortgagors before the Court ? This was my 
original opinion ; to which upon turning it over in my mind I ad- 
here ; but with considerable diffidence, on account of the declara- 
tion of the Counsel as to the great difficulty of bringing Mr. Wal- 
pole before the Court. I do not see that difficulty ; and the settled 
rule of the Court requires, that I should not make the de- 
[* 62] cree * prayed by the Plaintiff, either for the payment of the 
money, or the redemption of the prior mortgagee. 

For the Plaintiff liberty was then desired to amend generally ; 
which was much resisted by the Defendants -...insisting, that the Court 
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would not^ after issues had been joined, much less at this period of 
the cause, permit the issues to be varied ; and that even the prayer 
could not be amended to the extent of praying new relief: viz. a 
foreclosure, instead of a sale. The object of the bill in the judg- 
ment of the Court failing entirely, the cause cannot now be recast, 
and shaped differently ; which is against principle and practice ; lead- 
ing to much additional litigation ; and the costs of the day by no 
means satisfy the jexpense. 

The Master of the Rolls [Sir William Grant}. — In Cook v. 
Martyn (1) Lord Hardwicke says, the prayer for general relief is 
sufficient ; though the Plaintiff should not be more explicit in the 
prayer of the bill : but as in that case general relief was prayed in 
one part of the bill, and particular relief in another, it stood over to 
be amended upon paying the costs of the day. So far it is an au- 
thority against making the decree without an amendment. Suppose, 
this Vlaihtiff had only prayed general relief, framing the bill just as 
it is : would not* the relief, adapted to his case, be redemption 
or foreclosure ? In Cholmhy v. The Countess of Oxford (2) 
it is stated, that praying relief against a mortgagee is the same 
thing as praying to redeem ; for redemption is the proper re- 
lief ; and if upon a reference, to see what is due, they do not re- 
deem, the Court will, upon the application of the mortga- 
gee, * dismiss the bill as against him ; which is equivalent [*63] 
to decreeing a foreclosure. To the extent of allowing you 
to alter the prayer, I have no objection : but I can find no author- 
ity for amending the bill generally. 

For the Plaintiffs — ^The object is only to adapt the prayer of re- 
lief to Mr. Walpole. 

The Master of the Rolls [Sir William Grant]. — Has that 
ever been done ? At one period the want of a party was fatal. 
That is not so now. But has the Court gone farther than this ; 
that, if the bill will do with the addition of that party, the suit may 
go on. 

For the Plaintiff. — ^The application is, not to vary the bill as 
against those parties in any respect ; but merely to pray against Mr. 
Walpole what the circumstances in this bill will entitle the Plaintiff 
to pray, without reference to the other parties. The point was de- 
cided by Lord Rosslyain Beaumont v. Boultbee (3); When publi- 
cation had passed, the relief prayed specifically, was thought not to 
be that, to which the Plaintiff was entitled, being contracted to an 
account from the year 1790, for instance. He therefore applied 
for liberty to amend, by adding an additional prayer of relief. That 
was resisted up^n the ground, that the answer put in was applicable 
to that specific prayer. After much discussion Lord Rosslyn de- 
cided, that it was competent to the Plaintiff to amend, by adding 
that additional prayer. The distinction is, that after publicatioTi the 
Plaintiff cannot amend by inserting new facts ; but may amend 

• (1) 2 Atk. 2. 

(2) 2 Atk. 267. 

(3) ^nUj vol. v. 485 ; vii. 599. 
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the prayer ; where the casq^ made would entitle him to relief 
more specific or extended, than is comprised in the original pray- 
er. In this case no witnesses were examined. Liberty to amend, 
by bringing a new party before the Court, most include suciv 
statements of facts as may enable the Court to act with re- 
gard to that party. Suppose an amendment,' by bringing be- 
fore the Court another person liable : that must include the state- 
ment of the probate of a Will, for instance, a prayer of relief out of 
the assets, &c. ; not stating any new fact as to the original Defend- 
ants ; but stating those facts as to the new Defendant { with a view 
to make the bill appropriate as against him. The principle of that 
decision in Beaumont v. Botdtbee is, that it was, not putting a new fact 
in issue, but letting the prayer operate as' to the facts already in 
issue. 

For the Defendants. — That was merely an extension of the re- 
lief originally prayed : this is the sijl^stitution of relief of a different 
nature. 

The Master of the Rolls [Sir William Grant]. — ^The object 
is to vary the prayer of relief against all the parties, by praying a 
foreclosure instead of a sale. That alteration in Beaumont v. Boub- 
bee was very strong. I have not yet delivered any opinion, whether 
this prayer is or is not sufficient to entitle the Plaintiff to the relief, - 
to which he thinks himself entitled. Then the question is prema- 
ture ; under the apprehension, that it may be determined against 
him. Ought I to do any thing more than merely deliver my opin- 
ion, that the relief prayed cannot be had ? Then, if you pray other 
relief, there are not competent parties for that. Should I do more 
than give leave to add parties ? I have doubts upon the 
[* 65] * first question, whether the prayer is or is not sufficient, as 
it stands ; for, if upon the statement of the Bill I had ex- 
amined the deed without looking at the prayer, I should have con- 
cluded, the prayer would have been to redeem the first mortgage; 
and, that -the mortgagor might redeem the Plaintifi', or be foreclosed. 
But the Bill has a different prayer. The question then is, may the 
Plaintiff entirely neglect and pass over the prayer he has made ; 
and desire a decree upon the statement he has made of his own 
case ? If he may, if a Plaintiff may of course abandon his prayer, 
and desire a decree according to his case. Lord Hardwicke's diffi- 
culty in consequence of a prayer for specific relief, different from 
that, to which he conceived the Plaintiff to be entitled, could not 
have occurred. There is great force in the objection, that it would 
lead to great additional litigation. Parties would draw their bills 
with very little caution ; knowing they might alter |}iem. In many 
cases it is as much upon a Defendant to look to what is prayed 
against him, as to what is stated. On the other hand, I was led to 
suppose from the case (1) before Lord Hardwicke, that it was in no 
instance to be permitted to vary the specific relief. Upon that im- 

(1) Cook V. Mmiin, 1 Atk. Q. 
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pression, and the precedent, I was disposed to permit the Plaintiff 
to vary his prayer ; not extending it to any variation in the body of 
the Bill farther than he might upon the mere permission to add a 
party ; if it was consequential upon that to add to the Bill what was 
necessary to make the case and decree consistent with the addition 
of that party. No permission is necessary to introduce such facts 
as are consequential upon that. But, if the PlaintifT thinks bis Bill 
imperfect, and farther statement is necessary, I doubt, whether the' 
permission would answer his end ; for it is hardly possible to sep- 
arate the cases ; so that i\fe other Defendants shall not be 
affected with what is prayed against ♦ Mr. Walpole. He [* 66] 
is a party in the mortgage ; and what is prayed against 
him must be prayed against Lord Clinton. Mr. Walpole does not 
stand in that detached situation, that admits his being merely added 
as a party; with a prayer against him, detached from the other parties. 
Under that doubt perhaps it would be better to submit to a dismis- 
sion of the Bill, and to file another. 

The Plaintiff's Counsel expressing their readiness to take such 
Order as the Court would grant, the Master of the Rolls said, they 
should have liberty to amend generally, by adding parties ; and they 
might pray a redemption or foreclosure in the alternative ; observing, 
that the principle, upon which this was granted is, that it is the re- 
lief, to which the Plaintiff is entitled. The Order, as finally pro- 
nounced, was, that the Plaintiff should be at liberty to amend, by 
adding parties, and praying such relief as he might be advised. 

1. Sia Lawrence Palk's mortgage (the subject of the present suit] was put in 
extreme jeopardy by the judgment pronounced by Sir William Grant, m the great 
case of Cholmonddey v. C/tnton, 2 Meriv. 362, against the validity of Lord Clin- 
ton^s title to the mortgaged estates, the principle of which judgment was adopted 
by a majority of the judges of the King s Bench, who certified accordingly, in an- 
swer to a case sent for their opinion : see 2 Bam. & Aid. 640. However, when 
the cause again came on for hearing on the equity reserved. Sir Thomas Plumer, 
who had in the interim succeeded Sir William Grant as Master of the Rolls, took 
a different view of the question, and, on the ground of ^/^q/'ftme, dismissed the 
bill, by which Lord Clinton's title was impeached; see 2 Jac. & Walk. 189; and, 
on appeal to the House of Lords, Sir Thomas Plumer's decree was affirmed. The 
passages in the report in 2 Jac. & Walk, referring to the mortgage which was in 
question in the present suit, may be found in pp. 8, 27, 28, 134, 137, 138, and 190. 

2. As to the parties necessary to a bill for redemption or foreclosure, see, ante, 
the note to Montgomerie v. The Marquis of Bath, 3 V. 560. 

3. To what extent Courts of Equity will^o in giving relief not specifically 
prayed under the general prayer for relief which every bill in equity contains, see 
not6 5 to JVeymouih v. Boyer, 1 V. 416. 

4. That a bill is never dismissed merely on an objection for want of parties, but 
when the requisite parties can be brought before the Court by amendment, this 
indulgence is now always granted to a plaintiff; usually upon payment of costs, 
though even this condition will not be imposed when special circumstances of 
laches are attributable to the defendant, see note 3 to The East India Company v. 
jykaoe, 3 V. 173. 
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NORRIS V. KENNEDY. 

[1806, Feb. 28.] 

Special order upon circumstances for time to answer without first obtaining the 
usual orders (a). 

Under the special circumstances, that there were considerable 
amendments to the bill, 'und the Defendants were assignees of a 
bankrupt, who was out of the kingdom, a motion was made for time 
to answer until the first day of Easter Term : the usual orders for 
time not having been made. 

The Solicitor General [Sir Samuel Itomilly]^ for the Plaintiff, op- 
posed the motion ; conceiving the practice to be (though with some 
doubt upon it, as no instance could be found) that before 
[* 67] special application the regular orders for time should ^ have 
been obtained ; in order that the Defendant may come . 
under Lord Rossljrn's Order (1). 

Mr. WethereU, in support of the motion, observed, that there 
would be an inconsistency in first getting the Defendant under that 
Order, and then making an application for farther time. 

The Lord Chancellor [Ekskine] said, the application was rea- 
sonable under these circumstances ; and, therefore, unless the prac- 
tice was against it, the Order should be made (2). 

See, arde, the notes to S. C. 11 V. 565. 

(a) See 1 Smith, Ch. Pr. (Am. ed.) 164, and note. 

(1) General Order, 23d January, 1794 ; 4 Bro. C. C. 544 ; Ord. in Ch. edition 
by Mr. Beamea, 455. 

(2) See V. Riddle, post, vol. xix. 112 ; FanuworOi v. TeomanSy 2 Mer. 

142. 
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RANDALL v. MORGAN. 

LR0LL8.— 1805, Dec. 12, 16.] 

Construction of a letter ; as not amountiog to an absolute agreement to give a 
marriage portion. 

Another letter, subsequent to the marriage, authorizing the husband to draw for 
interest, due on a bond, which was never executed, could not prevail as evidence 
of a promise ; which, if subsequent to the marriac^e, was void, as nudftm padum ; 
and a previous promise not being shown ; if thal^ by parol, with a written recog- 
nition after the marriage, would do, within the Statute of Frauds (a). 

Distinction between the 4th section of the Statute of Frauds, requiring the agree- 
ment to be in writing, and signed bv the party to be charged, and Uie 7th sec- ^ 
tion, requiring, that the trust shall be manifested, not, that it shall be consti- 
tuted, by writing, [p. 74.] 

Whether a settlement after marriage, reciting a parol agreement before marriage, 
which had actual exitftence, can stand against creditors, Qtuere (b), [p. 74.] 

An Exception was taken by the Defendant, Philip Godfrey, to 
the Master's Report, for not allowing the sum of 2000L, claimed by 
him as a debt from the testator's estate, under the following circum- 
stances. 

By a letter, dated the 30th of September, 1792, previous to the 
marriage of Godfrey with Mary Crooke, a natural daughter of the 
testator, in answer to an application by Godfrey, respecting the for- 
tune he was to receive with his wife, the testator expressed himself 
in the following manner : 

" You have already had my sentiments in the letter I wrote you 
from St. Kitt's ; and nothing has arisen since that period 
'*to induce me to alter my opinion. The addition of [*68] 
10007. 3 per cents, stock, is not sufficient to induce me to 
enter into a deed of settlement. Whether Mary remains single or 
marries, I shall allow her the interest of 2000Z. at 4 per cent. ; if the 
latter I may bind inyself to do it and pay the principal at my de- 
cease to her and her heirs." 

' Another letter, dated the 25th of July, 1793, soon after the mar- 
riage, from the testator to Mrs. Godfrey, contained the following 



" Mr. Godfrey may draw immediately on James Akers, at thirty 
days' sight, for 40/., the half year's interest due on my bond for 
2000/., which became due on the first of this month." 

The testator died upon the 26th of October, 1799. 

Godfrey, being one of the executors, by his examination stated, 
that both before and after his marriage the testator promised to ex- 
ecute a bond to him for payment of the sum of 2000/., with interest 



(6) 



See 2 Stephens, N. P. J968 ; Ludtrs v. ^mtoj, 

,^ See the suggestions on this point in 1 Story, Eq. Jur. ^ 374, and notes. 

A parol ais^ement before marriage to settle the personal estate of the wife to 
the us6s of the marriage, is not suflicient to support a settlement executed after 
marriage, and after the marital rights had attacned, against the creditora of the 
husband, hard v. kardy 1 Bailey, Eq. 238. See, also, Reade v. Livingston, 
3 John. Ch. 488. 
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at 42. per cent, per annum, during the life of the testator, as a mar- 
riage portion ; and the Defendant married on the faith of such prom- 
ise ; and settled the sum of 2000/. Old South Sea Annuities on his 
wife, and the issue of the marriage : but the testator never did ex- 
ecute the bond ; though he considered himself liable thereto, as ap- 
pears by the letter of July, 1793 ; and during his life he regularly 
paid the interest of the said sum of 2000Z., at 4 per cent, per annum, 
to the Defendant up to the 1st of July, 1798. 

Lady Durrant, by her affidavit stated, that she frequently heard 

the testator say, he paid the Defendant Godfrey, the sum 
[* 69] of 402. half-yearly, the interest of * 2000Z. which he (the 

testator) had promised Mr. Godfrey on his marriage ; and, 
that he would give Godfrey his bond for that sum, until he had it in 
his power to pay the same ; and one day, in i795, the testator's 
mother, who, the deponent understood, had received a letter from 
Godfrey, begging her to ask the testator for some interest due on the 
said promised bond, said to him, <' Crooke, why donH you at once 
give him your bond or pay him the 2000Z. ; " when the testator an- 
swered, " Well, well, I will do it." 

Mr. RomiUy and Mr. WhishaWy in support of the Exception.— 
This Court would have compelled a settlement according to the let- 
ter, previous to the marriage. The construction of marriage-con- 
tracts is liberal, above all others. Upon that subject a loose note or 
memorandum is. sufficient to bind: Bird y. Blosse (I), Wankfordv. 
Foiherby (2), CooTces v. Mascall (3) ; a case frequently cited, and in- 
sisted upon in the most modern case, Luders v. Anstcy (4) ; in 
which a specific performance of a proposal in a letter was decreed. 
This case is infinitely stronger. The letter in that was as uncertain 
as this is, from the expression, " I may bind myself." The phrase, 
*« I have proposed," by which Lord Rosslyn bound Mr, Anstey, did 
not import an actual agreement : but hi^ Lordshrp held, that after a 
proposal of this nature, the marriage following, he should expect a 
specific dissent ; and should hardly be satisfied with any dissent, 
except some sort of new settlement: otherwise it must be pre- 
sumed, that the marriage took place upon the faith of that pro- 



[* 70] • * Mr. Richards and Mr. Thomson, Mr. Fonblanque, Mr. 
Mnrtin, and Mr. Bell, for the Report.— What the Defend- 
ant Godfrey himself says, is not evidence. The expression, " I may 
bind myself to do it," must, by construction, extend to the principal. 
He refuses to engage with the person, making the proposal. In 
Luders v. Anstey the expression was that he had proposed ; and the 
marriage was considered as an acceptance of the proposal, by which 
the agreement was concluded. This letter leaves it entirely at the 
discretion of the party. The conversation, subsequent to the mar- 

{1) 2 Ventr. 361 ; 1 Eq. Ca. Ab. 22. 

(2) 2 Vern. 322 ; 1 Eq. Ca. Ab. 22. 

(3) 2 Vem. 200; 1 Eq. Ca. A1). 22. 

(4) AnU, vol. iv. 501 ; v. 213. • 
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riage, shows a floating intention ; but, at the same time proves, that 
the act was not done. An undertaking in writing to pay, in consid- 
eration of a marriage, to be had, was necessary by the Statute of 
Frauds (I). The inference in this case is, that no such engage- 
ment took place previously to the marriage ; and the testimony, sub- 
sequent to the marriage, amounts to nothing more than honorary 
obligation, not having a legal effect ; that, if he should approve the 
marriage, Mrs. Godfrey should have the principal of that sum, the 
interest of which, whether she married or not, he intended for her. 
This letter cannot in any way be considered as a promise ; contain- 
ing a rejection of the proposal : that in Luders v. Anstey (2) was 
something like a specific proposal. The terms were understood. 
In Douglas v. Vincent (3) the Court would not*decree the payment, 
but left it to law. 

Mr. RamOy, in reply. — ^The agreement^ or evidence of it, mu^ 
be in writing ; and the question is, whether in this case 
there is ^ not evidence in writing of an agreement. If a [^'^^] 

' letter subsequent to the marriage, alone existed, and con- 
tained sufficient evidence of an agreement, previous to the marriage, 

• that agreement would be enforced ; for it is not necessary, that the 
agreement should be in writing ; but .the evidence of it must be in 
writing, as well in the case of marriage, as of a purchase. The true 
grammatical construction of this letter is to read the words << if the 
latter I may bind myself to do it," as if they were in a parenthesis ; 
not, as they are represented, referring to the principal, as well as the 
interest ; for which the word " to " should be inserted before << pay." 
But if that is ambiguous, the second letter removes all doubt. De- 
claring, that in all events, vvhether she shall be single, or married, 
he will allow her the interest, and pay the principal at his decease, 
can it be supposed, he intended to leave all at his discretion ? An 
expectation is held out, that the fortune shall amount to a particular 
sum ; which is sufficient ; ' and a promise is not necessary. Upon 
the second letter the'testator appears to have considered it, as if he 
had actually given his bond. 

Dec. I6th, 1805. The Master of the Rolls [Sir William 
Grant]. — ^It appears, that the Defendant Godfrey made his first 
claim, as for a debt, due to him upon the testator's bond. It is now 
admitted, that he neither has, nor ever had, a bond for the sum of 
2000/. The question is only, whether he is a creditor by simple- 
. contract for that sum. fiy the Statute'of Frauds (4) an agreement 
in consideration of marriage, to be effectual, must be in 
writing. The Defendant, aware of that, contends, * that ^ [* 72] 
he has such an agreement ; and he produces the letter, 
dated the 30th of September, 1792; which he contends constitutes 

(1) Stat 29 Ch. XL c. 3. 

(2) AnU, vol. iv. 501 ; v. 213 

(3) 1 Eq. Ca. Ab. 23; 2 Vcm. 202. 
\i) Stat 29 Ch. II. c. 3. 

VOL.' XII. 4 
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an agreement to give a portion of 200d/. There are passages in that 
letter, which, if they were detached from it, and could be considered 
by themselves, would amount to agreement, fiut there is no agree- 
ment whatsoever upon the whole letter, taken together. Some pre- 
vious correspondence had passed, relative to a settlement upon the 
intended marriage ; and the testator referring to that, says, << the 
addition of 1000/. 3 per cent stock is not sufficient to induce me to 
enter into a deed of settlement." 

It would be surprising afterwards to find, that in this very letter 
he had become bound to make a settlement ; or to give a* promise, 
which would be as binding upon him. Upon the subsequent pas- 
sage of that letter it is contended, that his doubt, whether he should, 
or should not, bind himself, relates to the whole : that is, both to in- 
terest and principal. On the other side it is contended, that the 
words, '^ if the latter I may bind myself to do it," should be read, as 
if they were in a parenthesis; in which case the passage would 
amount to an absolute engagement to pay the principal at his death : 
with a doubt, whether he would bind himself to pay the interest 
during his life. But it is clear, he means to reserve it entirely with- 
in his own power, to bind himself, or not, as he might think fit, after 
the marriage should have taketi place. He professes, indeed, a res- 
olution, a determination, on which he means to act : but it is one, 
which he keeps in his own power ; the execution of whici\ is to de- 
pend entirely upon himself ; and he resolves not to put it in the 
ppwer of any other person to eompel him to comply with that, 

which seems his determination. If the other construc- 
[f 73] tion should * prevail, he would be making^a settlement in 

the most disadvantageous way, on his side, without £tipu- 
lating for any settlement by the husband ; though just before he had 
declared, that the settlement, offered by the husband, was insufficient 
to induce him to make any settlement. This letter therefore is ho 
agreement. 

Then the letter after the marriage, addressed in the inside to Mrs. 
Godfrey, but directed to her husband, does not^purport to be a prom- 
ise of any kind ; and it is admitted, that no bond existed. But it is 
evidence, that the testator conceived himself to have come oinder 
some previous engagement, by virtue of which -he was then acting; 
some engagement, which he conceived equivalent to- a bond ; and 
therefore he treats it so. Probably a promise was given by him to make 
a bond. A promise, if there was one in this letter, to give a bond, 
or pay a sum of money, would have been nudum pactum, without 
consideration ; and the performance could not have oeen en- 
forced (1). As evidence of a promise alre.ady made, the letter does 
not ascertain, to what promise it relates ; or, when the promise was 
made ; whether before, or after, marriage ; if after, such a promise 
would also be nudum pactum: and this recognition would not give it' 

(1) Sm PUlans v. Van Mierop, 3 Burr. 1663; Bann v. Hvghu, 7 Term Rep. 
350, n. ; 1 Fonb. Tr. Eq. 342. • • i 
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validity. Supposing however, that this letter refers to some parol 
promise before the marriage, I doubt extremely, whether that would 
be sufficient to entitle the Court to construe this into an iCcknowledg- 
ment of a debt ; for, the promise being in itself a nullity, producing 
no obligation, a written recognition, after the marriage, would give it 
no validity. Otherwise the construction of the fourth section of the 
Statute would be just the same as the seventh ; which re- 
quires * only, that a trust shall be manifested by writing. [^ 74] 

Upon that clause it is not necessary, that the trust shall 
'be constituted by writing. It is sufficient to show by written evi- 
dence the existence of the trust. But the fourth clause requires the 
very agreement to be in writing, and signed by the party, to be 
charged therewith. 

To raise that question, however, the letter must be shown to have 
a reference to some promise before the marriage ; which is not shown. 
I have stated, that what did pass before the marriage in writing, does 
not constitute an agreement. Possibly something passed between 
them by parol, after, that agreement, with reference to which the tes- 
tator speaks so positively as to paying the 2000/. and interest. Then 
the parol evidence of Lady Durrant, besides, that it is inadmissible, 
proves nothing, but a parol acknowledgment of an antecedent prom- 
ise to give a bond ; which is nothing. There are dicta, that a set- 
tlement after marriage, reciting a parol agreement before marriage, 
is not fraudulent against creditors ; provided the parol agreement 
had actually existence. But I do*not know, that the point has bq^n 
directly decided. It was discussed in Dundas v. DtUens (1) : but 
Lord Thurlow, though inclined, that it should stand good, said, it 
was a mere matter of curiosity, if the first point was against the 
PlaintiiT; as it was. A case in Levinz (2) is there referred to; a 
dictum, not B, decision, that the settlement was void ; for though' a 
parol promise before marriage was proved, and a settlement' made 
after the* marriage, yet it was not made with sucKa corres- 
* pondence to the parol promise, as to appear to have been [* 75] 
made in the execution of it ; and therefore it was held, 
that the Court could not connect them ; but the settlement must 
stand upon its own footing as a^ mere settlement after marriage. 
Such a case might bear a little by analogy upon the present ; sup- 
posing this a recognition of a parol promise before the marriage. 
But that does not exist here. It does not appear, at what time the 
parol promise, which is implied, was made. Therefore I concur with 
the Master, that Mr. Godfrey has not made out his claim. 

The Exception was over-ruled. 

* See notes 3, 4, 5, to Dundas v. Dulens, 1 V. 1%, the note to Ludera v. Anstey, 
4 VJ501, and note 1 to JVaim v. Provost, 6 V. 752. 

(1) 2 Cox, 335 ; ardt, vol. L 196 ; see 198, 9 ; Spurgton v. OMiar, 1 Eden, 55. 

(2) Sir Ralph Bovfs Case, 2 Lev. 146. 
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SANSBURY V. READ. 

[RoLL8.-fl805, Dec. 18.] 

Construction of an obscare Will : Ist, That the income only, not the capital, 
was disposed of: 2dly, That the disposition was in favor of the younger chil- 
dren ; excluding the eldest ' ' 

A legacy, not as an independent bequest, with a time for payment, or distribution, 
appomted afterwards^ but the time annexed to the substance of the bequest : 
the interests do not vest before that period (a). 

John Sansburt by his Will gave to John Sansbury, son of his 
nephew Thomas Sansbury, 10002. 3 per cent. Consolidated Bank 
. Annuities, or as much in money as that stock will sell for, when the 
said John attains the age of 22 years. He gave to his wife's nieces, 
Mrs. Pryor, 20Z. ; Aylce Read, lOZ. ; and Margaret Shepherd, eight 
guineas per annum, to be paid to her out of the rents of a house, 
described, quarterly, or as the rent comes in ; to whom he also gave 
household goods, wearing-dpparel, &c. ; and to Mr. Read, his wife's 
nephew, 20/. ; whom he appoints his executor in trust ; and to his 
brother-in-law Joseph Bridgewater, 50/. ; whom he appoints his other 

executor in trust. The Will then proceeded thus : 
[* 76] '^ '' No money is to be sold out of the stocks to pay these 

legatees : but they must be paid out of the rents and inter- 
est of mortgages, &c. ; and when they are paid, together with my 
funeral expenses which I desire t(f be paid first, that then the income 
of my estate I desire may be put ihto the 3 per cent Consolidated 
Bank Annuities, there to'remain till the youngest child of my nephew 
Thomas Sansbury, that is born of his present wife, attain the age of 
18 years, if a daughter ; but if a son, then when He attains the age 
of 21 years, then to be divided among them in equal portions." 

Then, after some directions as to his funeral, the testator proceeded 
as follows : 

<< Margaret Shepherd is to have the eight guineas per annum, 
. during her natural life, and then to return to the children of my 
nephew Thomas Sansbury of Cawtherp aforesaid, that is under the 
age of their brother John." 

The Bill was filed by the younger children of Thomas Sflnsbury 
against their elder brother John and Jthe executors. Afterwards two 
of the younger children died. 

The cause stood for judgment. 

The Master op the Rolls [Sir William Grawt]. — ^Xhe prin- 
cipal question is, whether the capital, or the income only, of the 
personal estate is disposed of by this Will. Another question is, to 
whom that, which the testator has disposed of, be it capital or in- 
come, is intended to be given ; and the third question, at 
[• 77] what * time the interests of the persons, who may be enti- 
tled under the Will, were to vest. 

(a) 2 Williams, Executors, (3d Am. ed.) 891. 
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As to the first question it seems to me, that this is a disposition of 
nothing but income, properly so called : no words extending to the 
Corpus or capital. This could never be a disposition 'of leasehold 
estate ; of which a considerable part of this property consists. It 
would be perfectly absurd to say, a leasehold estate, which the testa- 
tor ha[s not directed to be sold, should be invested in the 3 per 
cents. The consequence is, that as to the capital the testator is dead 
intestate. 

2d Question. — ^Upon this Will, to whom the income is given, i» 
quite obscure. The testator has mentioned only the youngest daugh- 
ter, or youngest son of Thomas Sansbury. It was contended, that 
he meant the younger children in exclusion of the eldest son ; and 
in support of that construction reliance is placed on the subsequent 
clause ; directing, that Margaret Shepherd is to have the eight 
guineas per annum during her natural life, and then to return to the 
children of his nephew Thomas Sansbury, ^* that is under the age of 
their brother John." The testator had before given Margaret 
Shepherd an annuity of eight guineas, to be paid out of the rent of 
a house. Where a Will is so very obscure, the Court must be con- 
tented with very slight circumstances for its explanation (a) ; and 
this seems to lead to the conclusion, that he did not mean John, 
the eldest son, to take with the younger children, having given him 
a distinct and separate legacy ; which may account for not letting 
him in upoii this part of his property under the denomination of 
income. He does appear there *to confine the gift to the children 
under the age of John. That bequest therefore is confined to the 
younger children of Thomas Sansbury. • 

''^'Tben, some of those children being dead, and, as it [*78] 
does not appear, that the youngest child has attained the 
age prescribed, the third question is, whether their shares we/e vest- 
ed. They are not. They could not vest, until the youngest child 
attained the age prescribed ; for there was no substantive gift to 
them. The only way, in which they can claim, is under the direc- 
tion to the executor, " then to be divided amongst them in equal . 
portions." Therefore the time of the division is annexed to the, 
very substance of the gift (1) ; which is not an independent gift ; 
with a time for payment, or distribution, appointed afterwards. 
The income must accumulate, until the youngest child attains the 
age prescribed. Until that period the distribution cannot take 
place. 
« • 

The Decree directed an inquiry, who were the next of kin at the 
time of the testator's decease ; and declared, that the income be- 
longs to the younger children, exclusive of John. 

1. That no liberties of construction are to be taken with a will, upon the testator's 
meaning, however strange that meaning may be, is clear; but, in endeavoring to 

- ^ 

(a) See Blake v. jBim&ury, ante^ 1 V. 194» and Mr. Hovenden's note (4). 
(1) ArUty BaUford v. KeMM, vol. iii. 963 ; see the note, 964. 
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ascertain a doubtfully, expressed intention, a Court may be compelled, in the ab- 
sence of better information, to derive an explanation from even slight circum- 
stances : see, ante^ note 4 to Blake v. Bunhunfy 1 V. 194. 

2. Where the time when a legacy is to be paid is annexed to the legacy itself, 
the time is a condition precedent; and, i]ntil that is satisfied, the legacy will not 
vest: see note 5 to Crichett v. DoUnft 3 V. 10, and to the authorities were referred 
to, add Leake v. Robinson, 2 Meriv. 386. 



PILLING V. ARMITAGE. 

[Rolls.— 1805, Dec. 18.] 

Lease not decreed upon expenditure in repairs and improvements under an alleged ' 
agreement, proved by one witness : the Answer coatainipg a positive deniiJ of 
the agreement ; which denial was also confirmed by circumstances. 

No relief upon general Equity from expenditure under the observation of the land- 
lord by a tenant, but not under any specific engagement or arrangement {a). 

No relief under an agreement, stated by the Answer : the bill not being aolapted 
to that agreement ; but framed upon a different ground ; which failed. 

No Decree upon the evidence of a single witness against the Answer ; unless the 
Answer is not positive, or the witness is confirmed by circumstances (6), 
[p. 80.] 

Equity from expenditure upon anothei's estate through inadvertence or mistake ; 
that person seeing it ; and not interfering {c\ [p.* ^.] 

As to expenditure by a tenant with the knowleage of the landlord, aware also, that 
th^ lease is bad, Qiuere, [p. 85.] ^ 

In this cause the object of the bill was to obtain a 
[* 79] lease from the Defendant. For that purpose the * case, 
represented by the bill, and proved by one witness, was 
an agreement in 1790, by the Defendant, that in consideration of 
repairs and improvements of mills, situated upon the premises, the 
PlaintifTs should not be disturbed during the Defendant's life ; and 
expenditure by the PlaintifTs under that agreement, to the amount 
of 5000Z. in 1794. The answer contained a positive denial of that 
or any other agreement or promise, previous to the year 1794 ; that 
the Defendant ever induced or led the PlaintifTs to make, finish, or 
complete, the said alterations, improvements, or repairs, or lay out 
money upon any promise or assurance of a lease for the life of .the 
Defendant, or any other term ; or upon any promise or assurance, 
that they should not be disturbed during his life, or to the like 
efTect ; insisting, that the only agreement took place upon the 4tli 
of April, 1794, in consequence of a letter, dated the 24th of March 

(a) See Taylor v. Hibheriy antCy 2 V. 443, Mr. Hovenden's note (3) ; Dann v. 
Spurrier, ante, 7 V. 236, Mr. Hovenden's note (2). 

(b) See East India Company v. Donald, ante, 9 V. 275, notes (a) and'(c) ; Mor- 
timer V. Orchard, ante, 2 V. Si43, note (b), where the cases on this point are col- 
lected. 

(c) The cases in which this principle is considered and illustrated, are cited in 
note (a) to Dahn v. Spurrier^ ante, 7 V. 231 ; Jackson v. Cator, ante, 5 V. 690, 
note iai See Bright v. Boyd, 1 Story, C. C. Rep. 494-496; 1 Story, Eq. Jur. 
§dS8,etaeq.;'^ ib. 799a, 79§b, 1237. 
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preceding, to the Defendant from one 6f the Plaintiffs : the necessary* 
alterations and improvements being estimated at 500/. and the De- 
fendant agreeing to advance 300/. ; to furaish wood at a reasonable 
price, calculated at about 100/., and stone gratis ; and to have inter- 
est at 5 per cent. 

The cause stood for judgment. 

The Master of the Rolls [Sir William* Grant]. — ^In this 
case there is a good deal of uncertainty upon the agreement itself; 
as it is stated by the Plaintiffs. The answer speaks of the proposed 
improvements. What they were, whether all, that was in contem- - 
plation,.or only this particular improvement of the mills, is left in 
some degree of uncertainty. The only witness for the Plaintiffs, 
Sutcliffe, does very distinctly prove all, that the bill states, as the 
subjeqt of that agreement. As far as the testimony of one * 
witness can go, * thi» witness distinctly proves all the alle- [* 80] 
gations of the bill as to the agreement. But it is objected, 
that this is but the evidence of one witness ; and the agreement is 
denied by the answer ; and therefore according to the established 
rule of the Court, a decree cannot be obtained (1). On the other 
side it is said, and said with truth, that, where the answer is not as 
positive as the testimony of the witness, the testimony of the witness 
will prevail against the answer : or, supposing the answer positive, 
yet if the testimony of the witness is confirmed by circumstances, in 
that case also the testimony of the witness, so supported and con- - 
firmed, shall prevail .against the answer ; and it is said, in this in- 
stance the answer is by no means so positive as the testimony of the 
witness : that it is ambiguous ; the direct denial is, that there was 
any concluded agreement between the parties. The Plaintiffs say, 
in the understanding of the Defendant there may have been no con- 
cluded agreement ; yet all this may have passed ; which the Court 
may call a concluded agreement ; and he ought to have denied the 
conversations, alleged to have passed, and the promise, alleged to 
have been made. *It seems to me, that though throughout the great- 
est part of this answer the Defendant speaks only of recollection 
and belief, with reference to the nature of the conversation, that 
passed between him, the Plaintiffs, and the witness, in the year 1790, 
yet in other parts he distinctly denies the fact of having made any 
such promise, as is stated in the bill. He denies, that ^' at that, or 
any other time, previous to the year 1794, he made any agreement 
or promise respecting the same; and then only as after 
mentioned ; " denying, not only any agreement, * but any [* 81] 
promise. He positively denies, that he ever induced or 
led the Plaintiffs to make, finish, or complete, the said alterations, 
improvements, or repairs ; or to lay out money upon any promise or 
assurance of a lease for the life of the Defendant, or any other term ; 
or upon any promise or assurance, that they should not be disturbed 

(1) See ante. The East India Companv v. Donald^ vol. ix. 275 ; Lord Vranitown 
v. Johruion^ iii. 170; anB the note, ii. 244. 
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during his life ; or to the like crfiect. That is perfectly inconsistent 
with the testimony, that he stated, as a condition to diem, that, if 
they would lay out money in improvements, they should not be dis- 
turbed in the possession during his life. The Defendant in his sec- 
ond answer states, that he did not believe, know, or understand, that 
the improvements, which he saw, were making in faith or conse- 
quence of any agreement, promise or assurance ; he not having in 
fact ever made any agreement, promise, or assurance, to any effect, 
as in the bill stated, but as before-mentioned ; referring to the agree- 
ment of 1794. 

As to collateral circumstances, they api)ear altogether in &vor of 
the Defendant. The first observation is, that this agreement is sup- 
posed to have been entered into in October, 1790. It is supposed 
to relate to mills, then in great want of immediate repair. The 
witness so states it. The bill alleges, that their customers were con- 
tinually deserting them on account of their inability to complete their 
engagements; that the Defendant (and the evidence goes to the 
same point) was excessively anxious, that even that summer should 
not pass away, before the alterations were beg^un ; and, that he di- 
rected some Wood to be purchased for the purpose of beginning them. 
Yet it does not appear, that any step was taken towards altering or 
improving the mills until the middle of the year 1794 ; and all the 
period between L790^and 1794 is passed over both by the 
[^ 82] ^ bill and the evidence : the bill stating, that the Plaintiffs, 
relying upon such agreement, did in 1794 proceed to make 
the alterations and improvements. It is very extraordinary, that 
this delay should appear ; and, that there should be no attempt to 
account for it in allegation even, still less by evidence. 

Then, in 1794, we find a letter by one of the Plaintiffs, to the 
Defendant ; which, putting the evidence of the witness out of the 
question, is demonstration, that no such agreement took place, as is 
sdleged : that letter making a proposition, and as an original propo- 
sition, for certain alterations and improvements in .the mills ; and 
for negotiation relative to those alterations and improvements. Ac- 
cording to the bill and the witness, every thing had been completely 
settled and adjusted in October 1790 : the Defendant was complete- 
ly informed of the alterations intended ; h4d approved them, wished 
for expedition ; the Plaintiffs had agreed to be at the expense ; and 
he agreed to let them be undisturbed during his life. This letter is 
perfectly inconsistent with the evidence ; according to which noth- 
ing remained to be discussed ; every thing was settled ; and they 
proceed upon tliat; connecting together the alterations, begun in 
1794, with the agreement of 1790 ; not stating any new discussion 
or engagement in the interval. The conclusion is, that, if that con- 
versation did pass, no one acted upon it ; that it was not thought 
advisable by the Plaintiffs to make the expenditure, that was in their 
contemplation. The very circumstance, tha^ the alterations were 
not before begun, leads to that conclusion ; but, when I see this let- 
ter, a proposal entirely new, with the representation of the subject ; 
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quite open to them to treat upon, it is conclusive evidence, that what 
was done in 1790 was departed from : and that it was thought neces- 
sary to ccHne to a new arrangement. 

That letter is dated the 24th of March ; and the Defendant states 
by his answer, that upon the 4th of April an agreement took place, 
totally different fix>m that of 1790, suggested : viz. that he would 
advance 300/. ; and furnish wood at a reasonable price, and stone 
gratis ; upon condition of having interest at 5 per cent, and the value 
of the wood he should furnish ; which was about 100/. : and ac- 
cordingly a rise of the reqt took place from that time ; which con- 
tinued as long as the possession of the Plaintiffs. This agreement 
in 1794 is entirely passed over by the Plaintiffs. They ascribe the 
rise of the rent to another cause ; that the Defendant did not claim 
any rent during the tiifte the mjlls were repairing ; and they agreed 
to pay him interest upon the arrear. But that is not supported by 
the evidence. Then, the agreement of 1794 being proved, there 
would be an end of that of 1790; if it was ever so distinctly and 
substantially made out; for there is a total- departure frQm it: 
another arrangement, upon quite a different footing. I cannot at- 
tach to the new agreement, supposing it distinctly proved, the old 
promise ; for that applied to quite a different case ; in which the 
Defendant was to advance not a shilling ; and, if he had, Sutcliffe, 
the witness, admitted, that the proper charge by the Defendant 
would be 10 per cent, not 5 per cent. Improvements being then . 
proposed, which the party states may cost 50Q/., of which 400/. was 
to b& advanced by the Defendc^nt at only legal interest, would it be 
equitable to draw the promise from the proposition, to which it ap- 
plied ; and to say, it must necessarily accompany every agreement^ 
that might take place at any time between these parties : whatever 
may be the principles, upon which that agreement pro- 
ceeds? * There cannot be any justice in that. The [*84] 
promise fails ; unless it was renewed, and attached to this 
new agreement. Of that there is no evidence whatsoever. From 
the nature of the case of the Plaintiffs they could not be expected 
to produce any evidence of it ; passing by and virtually denying the 
existence of this new agreement; which is however incontestibly 
proved to have taken place in 1794. If the improvements cannot 
be connected with the agreement of 1790, there is an end of the 
Plaintiff's case ; as far as they seek to be quieted in the possession 
during the Defendant's life ; for, if the promise either is not proved, 
or is expressly waived by the acts of the parties, they have no specific 
Equity. 

Can they then claim upon the general equity ; having laid out a 
great deal of money in improving the mills, with the knowledge of 
the Defendant, standing by seeing them go on, not objecting, or in 
any degree interfering to prevent them ? Whatever equity might 
arise upon that footing would be of a different sort from that which 
they could claim upon a si)ecific engagement for a lease of a differ- 
ent duration. As to that, if you disconnect the improvements from 
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any specific engagement, upon the faith of which they were made, it 
is very difficult to give the Plaintiflf the benefit of those improve- 
ments : to whatever degree they may have ameliorated the estate. 
I would go every possible length to aid parties in obtaining reimburse- 
ment of. expenditure upon another's property ; of the benefit of which 
he has deprived them by the exercise of his legal right ; determining 
their lease from year to year. Whatever his own breast DMiy sug- 
gest to him, the question here is, what l^gaKand equitable redress 

can be obtained. 
[* 85] "*' There are different positions in the books with regard 

to the sort of equity, arising from laying out money upon 
another's estate through inadvertence or mistake : that person see- 
ing that : and nof interfering to put the party upon his guard. The 
case, with reference to which that proposition is ordinarily stated, is 
that of building upon another man's ground. That is a case, which 
supposes a total absence of title on one side ; implying therefore, 
that the act must be done of necessity under the influence of mis- 
take ; and undoubtedly it may be expected, that the party should 
advertise the other, that he is acting under a mistake. But I do not 
know any case, in which a lessee either of a term, or from year to 
year, making any improvement upon the estate in his possession, 
though with the complete knowledge of the landlord, has been held 
entitled as against that landlord to hdve his lease prolonged, until he 
shall obtain reimbursement for the improvements he has made ; for 
he has a title of which he knows the duration. He is not under a 
mistake with regard to the nature of his title. He may perhaps be 
guilty of great imprudence ; if the expectation, that his lease will 
be renewed, or his possession from year to year will continue, prove 
unfounded, fiut, because that expectation is disappointed, can I 
say, ho has acquired a right to a prolongation of his lease, or, to a 
lease for a certain period ? What is the information the landlord 
ought to be expected to give in such a case ? As there is material 
information to be given by him in a ease of decided mistake, so it 
might be very material information, if there is a certain lease, but 
bad in law ; though I will not pronoutice a decided opinion upon 
that. But what information can he give to a tenant from year to 

year, other than lie possesses : viz. that he is tenant from 
[* 86] year to year, making improvements, and laying out money 

upon an estate, in which he has no permanent interest ? 
I am now supposing, there was no promise by the Defendant to 
<juiet the Plaintiffs in the possession for his life ; for upon such 
promise, if established, they must succeed : but,, treating it merely as 
the case of improvements, made in his view, that information would 
not have conveyed to them any thing they did not possess. Then, 
suppose, he said, it was the habit of his family to permit tenants to 
remain from generation to generation ; but he is not sure, that he 
shall let every tenant remain for an indefinite period of time. That 
is implied from the nature of the thing ; that the landlord is not 
bound to act upon that habit. Then could they, have said, they 
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were making improvements upon the supposition, that they were 
upon a footing with the other tenants ? He swears distinctly, he had 
no such intention at any time, during which the improvements were 
going on, to deprive them of their possession ; and it was a circum- 
stance, that occurred, after the improvements were made, and totally 
independent of them, that induced him to deprive them of the pos- 
session. Then what condudt is a person in that situation to hold ; 
in order to prevent that equity attaching? I do not know, what 
distinct obligation there is upon the landlord. Can it be said, he 
must have supposed, they were acting upon what passed in 1790 ; 
and therefore he ought to have warned them ? That is inconsistent 
with the whole tenor of his defence ; for he deiyes any promise in 
1790, upon which they ought to have acted ; and states, that he had 
totally forgotten if. Also, taking the agreement of 1794 to have 
existence, there was a case, to which he could refer the in^prove- 
ments ; for in the nature of that arrangement is implied, 
that some ^ improvements should take place. At what [*87] 
period am I to say, he must have seen, that they were ex- 
ceeding the limits of any expense, they could reasonably be supposed 
incurring, in consequence of the arrangement of 1794 ? Of course 
he was to see some improvements ; and there was no neglect in not 
guarding against making those. But suppose, there was a period : 
it would then come back to the case of tenapt from year to year, 
making improvements at his own discretion, upon the hope, arising 
from the habit of his landlord, that it would be worth his while to 
take the chance; having no apprehension of being disturbed ; and, 
I believe, that is the real truth of this case. These parties, indepen- 
dent of any promise, rested so much upon the faith, that they should 
not be disturbed in the enjoyment, as their ancestors had not been 
for many years, that they thought themselves as safe, as if they had 
a lease. . But can I convert that hope rnto an actual engagement by 
the Landlord, binding him down to permit them to continue in pos- 
session, not for a definite period, according to the agreement of 
1790, but until they shall be reimbursed ? See, how far that would 
extend. The case hardly occurs of a good tenant, especially where 
tenants are seldom turned out, who does not make some improve- 
ment. Can a Court of Equity say, such a tenant is never to be re- 
moved, until it has been settled in equity, how much he has laid out 
under the expectation that he should not be turned out, and the 
landlord would not exercise his legal right until reimbursement ? 
This is a hard case upon the Plaintiffs, if they lose all this money ; 
but, to give redress in a particular case, likely to occur rarely, am I 
to lay down a principle that would shake the security of property in 
almost all its ramifications, and the dealings of men with each other ? 
For that purpose I must say, that the true measure of jus- 
tice is, that a landlord shall never turn *out a tenant, if [*88] 
improvements have been made with the knowledge of the 
landlord, until the tenant shall be completely reimbursed. 

The only possible ground is upon the footing of the agreement of 



88 PILtlltfO V. ABMITA6£. [1806. 

1794 : but that is inconsistent with the shape of the bill. If a land- 
lord enters into an arrangement with a tenant relative to improve- 
ments, ancf so completely sanctions them, as himself to agree to ad- 
vance part of the money, implying, that another part is to be in 
advance by the tenant, I dbubt, whether that does not fasten an 
equity upon the landlord, precluding him, when these improvements 
are made, under his authority, from stfying, there is an end of the 
lease. Such an arrangement, though without a specific agreement, 
would imply one ; as it would be so contrary to good faith to en- 
courage a tenant in so positive and direct a manner to proceed in 
particular improvements, and then deny him all benefit, that I think, 
equity would interfere ; and hold it an implied term^ that the*tenant 
should have the fair benefit from the improvements, thus made by 
the concurrence of his landlord. But the bill is not at all framed 
for redress upon that ground. On the contrary they entirely pass 
by this agreement ; and will not admit, that their improvements had 
the slightest connection with it ; but refer them to that of 1790. 

Therefore, upon the whole view of this case, I must dismiss the 
bill ; but certainly not with costs. 

1. That the evidence of a einffle witness may prevail against a defendant's 
answer, when the evidence given by the witness is supported by collateral circum- 
stances, see, ante, note 2 to Motimer v. Orchardy 2 V. 243. 

2. When a lessee has incurred expense in making permanent improvemenls 
under a belief that his lease was a secure one, he will be entitled to great consid- 
eration in a Court of Equity, not merely as afirainst the 'lessor, but against any 
other owner of the estate, who, knowing the Tease to be defective, stood by and 
encouraged the expenditure : see note 3 to Taylor v. SUbhtri^ 2 V. 437, and note 
2 to D<mn v. Spusnier, 7 V. 231. 
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CURTIS V. PRICE. 

[Rolls.— 1805, Nov. 18; Dec. 19.] 

A iiE]CJUin>i& in fee by settlement to trustees, limited to the life of the tenant for 
life, though not so expressed: the object of the tmst terminating with that life ; 
and a remainder following to tl)p same trustees, upon the death of the tenant 
for life, for a term of years. 

A subsequent remainder therefore to the heirs of the body of the teiunt for life 
held a legal estate ; uniting with the legal estate for life ; and vesting an estate 
tul, according to the rule m Shdlaft Case; not an equitable estate, capable of 
taking effect only as a contingent remainder. 

The rule in Sheilas Cage takes effect, where an estate of freehold, though during 
widowhood only, is given, with a subsequent limitation ^ the same instrument 
to the heirs. 

No objection under the Statute of Hen. VII. to a fine of lands taken by a Fane 
covert ex providons viri ; if the heir in tail joins. 

A purchaser under a Decree not affected by irregularities and defects in the De- 
cree, by which the application of the money may not have been properly 
secured (a^ 

Voluntary settlement, void against creditors, good to other purposes (b\ [p. 103.] 

Sale of real estate decreed provisionally, without waiting tne Account of the per- 
sonal estate, previously applicable (c), [p. 105.] 

The object of the bill in this cause was to obtain the specific per- 
formance of an agreement by the Defendant to purchase an estate 
from the Plaintiff ; which was resisted upon objections to the title. 

By indentures of lease and release, dated the>3d and 4th of Sep- 
tember, 1725, in consideration of a marriage had between Martin 
and Eleanor Barry, and for making a provision for their children, 
and for settling a jointure upon the said Eleanor, in case she should 
survive said Martin, in lieu ef dower, the manor and lands of Tre- 
gett, and the advowson to Llanrothall, the premises contracted for 
by the Defendants, werp conveyed to Richard Powell and John 
James, their heirs and assigns, to the use and behoof of Martin 
Barry, without impeachment of waste, for and during the term of 
his natural life; and from and after his decease to the use and 
behoof of Eleanor his wife, for and during the term of her 

(a) 1 Sugden, Vend. & Purch. (6th Am. ed.) [102], 72 ; 2 Smith, Ch. Pr. (Am. 
ed.) 196. 

A bona Jidt i)urcha8er of property at a judicial sale under the order of a Court 
having junsdiction of the subject-matter is always protected, where the proceed- 
ings are only voidable, not void. American bis. Co, v. Fisk^ 1 Paige, 90. 

A reversal of a decree ordering the sale of land does not affect the title ac- 
quired by the purchaser at the sale. Parker v. ^ndtraony 5 Munro, 451. 

(6) Way V. Lyon, 3 Blackf 79; 1 Story, Eq. Jur. § 371 ; Fonbl. Eq. b. 1, ch. 4, 
§ 12, note (a) ; Rtichart v. Castator^ 5 Binn. 109 ; Malin v. Gumsey^ 16 John. 
189. 

A conveyance made to defraud creditors, though voidable by them, is valid 
against the grantor and his heirs. DrinkwaUr v. IhiiikwaUr^ 4 Mass. 354 ; Clapp 
V. Turell, 20 Pick. 247. 

See, also, Fairbanks v. Blackingtonj 9 Pick. 93 ; 1 Williams, Executors, (2d Am. 
ed.) 530; Harilof v. AT^uUv, 4 Yeates, 95; Ckia-ch v. Church, ib. 280. See 
farther upon the subject of volunta^ conveyances, Lush v. JViUdnsoUj code, 5 V. 
387, note (b\ 
, (c) See WaUotr v. Denne^ ante^ 2 V. 187, and note (3) of Mr. Hovenden. 
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natural life, if she continued sole and unmarried^ and, if she 
should happen to marry, then ,to the use and behoof of Pow- 
ell and James, and their heirs, upon trust, that they, or some, 
or one of them, should with, by, or out of the rents, issues, and 
profits, of the said premises, pay unto the said Eleanor the sum of 
50Z. yearly, for and during her life, by half-yearly payments, to com- 
mence from the time of the marriage, and with all the rest of the 
said rents, issues, and profits, to maintain and provide for, as well 
the eldest as all other the ghildren of Martin Barry and Eleanor, his 
wife, and for educating his eldest son, and preferment of the young- 
er children, as they should see most convenient ; and from and after 
the said Martin Barry, and Eleanor, his wife, their several and res- 
. pective deceases, to the use and behoof of Powell and James, their 
executors, &. for the term of 100 years, subject to the proviso after- 
mentioned ; and after the end, expiration, or determination, of the 
said term to the use and behoof of the heirs of * the body of the 
said Eleanor by said Martin, lawfully begotten or to be begotten ; 
and for want of such issue, to the right heirs of Martin -Barry for 
ever. 

It was farther agreed, that in case the second or any other of the 
younger children of Martin Barry, should be bred a clergyman, the 
said advowson should* be to the use of such child ; and be should 
hold and enjoy some land, described as under the par^nage-house ; 
and should have the next presentation to said parsonage ; and jupon 
his being instituted and inducted therein, or any person in trust for ' 
him, should bold the said land as long as the said parsonage. 

The trust of the term of 100 years was declared to be, 
[*91] that the trustees should by and out of the yearly * rents 
and profits, or by leasing,, demising, or mortgaging, raise 
the sum of 500/. to and for all and every younger child or children 
of Martin Barry by Eleanor, begotten or to be begotten, to be paid, 
subject to the appointment of Martin Barry, at their respective ages 
of 21, with iflterest and survivorship ; and it was declared, that, then 
the aforesaid term of 100 years should cease. 

The testator-died soon afterthe execution of the settlement ; leav- 
ing Eleanor, his wife, and William Barry, his eldest son, and sev- 
eral younger children, surviving. By a decree, pronounced on the 
8th of July, 1740,. upon the bill of a bond-creditor of Martin Barry, 
on behalf, of himself and other creditors, against Eleanor Walter, 
who was the widow of the testator, and her second husband, and 
William Barry, and the younger children of Martin Barry, and 
Thomas Shurmer, binder whom the Plaintiff claimed, and other per- 
sons, it was declared, that the settlement, being voluntary, ought to 
be considered as void against the Plaintiff, and the other specialty 
creditors ; and that articles of agreement for the sale of the estates, 
comprised in the settlement, except the next presentation, to the 
church of Llanrothall, should be carried into execution. An ac*> 
count was directed of the mortgages ; and payment out of the pur- 
chase money ; and the reconveyance to Shurmer ; and that out of 
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the remainder of the purchase-money the Plaintiff and the other 
specialty creditors of Martin Barry should be paid ; and by the con- 
sent of Wniiam Barry it was directed, that the sum to be raised 
under the settlement for the younger children, after the death of 
Eleanor Barry, should be retained by thef purchaser, to bo paid to 
them at the age of 21 ; and that the residue of the purchase-money 
should be paid to William Barry ; with the usual direc- 
tion, that * two of the children, who were infants, should [* 92] 
joia in the conveyance ; unless after conyng of age they 
should show cause against the decree. 

By indentures of lease and release, dated the 3 1st of October and 
1st of November, 1740, for the considerations therein mentioned, 
and in obedience to the said decree, Christopher Walter and Eleanor 
his wife, the widow of the testator, William Barry, his eldest son, 
and Alice, his wife, and Martin, Walter, and John, Barry, three of- 
the younger children, granted, released, and confirmed, to Shurmer 
the settled premises, to hold to the use of him, his heirs and assigns ; 
and in Hilary Term, 1741, a fine was levied,^in which all the above 
parties joined. Afterwards William Barry died during the life of 
Eleanor Walter, his mother. 

The principal objection, taken by the Defendant to the title, was, 
that it was necessary to furnish the Defendant with evidence, that 
there was a total failure of issue of William Barry ; as there was 
strong ground to contend, that the limitation in the settlement to 
the heirs of the body of Eleanor Barry operated as a contingent re- 
mainder in favor of the persons answering that description at the 
time of her decease : and, as William Barry died in her life, and 
never answered that description, there was reason to' suppose, the 
estate might be still subject to the title of a descendant of Wijliam 
Barry ; farther, that the parties had not acted under the decree of 
the Court of Chancery, which could therefore be of no use ; and 
which was defective and irregular : first, in not directing an account 
of the personal estate ; which ought to have been applied in the first 
instance, in ease of the real estate ; 2dly, in directing the execution 
of the contract without an inquiry, whether it would be for 
the benefit of the parties * interested : 3dly, in directing . [* 93] 
the surplus of the purchase-money, after satisfaction of all 
the debts and incumbrances, the annuity to thq widow, and the 
charge of 500Z. for the younger children, to be paid to the eldest 
son. 

In answer to the first objection it was urged on the part of the 
Plaintiff, that Eleanor Barry under the limitation^ of the settlement 
of 1725, on the death of her husband Martin Barry, took. an estate 
tail ; that it was not afiected by her subsequent marriage with Wal- 
ter ; and therefore the fine levied by Mr. and Mrs. Walter on Shur- 
mer's purchase barred such estate tail; and enabled them, even 
without the concurrence of any of her sons, to make a good title ; 
and the evidence required was therefore unnecessary ; that the de- 
cree, though the account was not taken, which Was waived by the 
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eldest son, would protect the purchaser ; who paid the incumbrances 
and specialty debts ; and parties, claiming under the settlement as 
volunteers against the effect of that decree and what was done 
under it, could not disturb a purchaser for valuable consideration ; 
who has against the settlement all the equity of the mortgages, in- 
cumbrances, and debts, paid ; - that after 64 years since the purchase 
from the family of Barry under that decree, and nearly 30 years 
since the death of Eleanor JSarry, there was little to be apprehended 
from the possibility of a claim. 

Mr. Piggott, Mr. RomiUy, and Mr. Leachf for the Plaintiff. — ^This 
deed giving an estate of freehold to Eleanor Barry, with a subse- 
quent limitation to the heirs of her body by Martin Barry, lawfully 
begotten, or to be begotten, contained in the same instrument, she 

took a vested estate tail ; and there is no ground for con- 
[* 94] * tending, that her heir will take a contingent remainder, 

as a purchaser. The rule in Shelley's Case (1) has been 
always applied to a deed, as much as to a Will. But it will be con- 
tended, that the last limitation, to the heirs of the body of Eleanor 
Barry by Martin Barry, begotten or to be begotten, is an equitable 
estate, and cannot unite with the preceding legal estate ; .the only 
way therefore by which the latter can have effect, is as a contingent 
remainder ; which cannot take effect during the life of Eleanor Bar- 
ry, according to the maxim, " Nemo est Hares ViventisJ' The es- 
tates for life to Marfin and Eleanor Barry are clearly legal estates ; 
and, if the subsequent remainder is vested, it could not by any sub- 
sequent event become contingent ; though a contingent remainder 
may by a subsequent event become vested. The heir having joined 
in barring the estate tail, no objection can be raised upon the statute 
of Henry VII. (2), as to estates taken ex provisione viri ; which 
would certainly have prevented a fine by her alone ; extending to 
fines as well as recoveries, according to Shepherd's Touchstone, and 
Piggott, upon Recoveries ; which is also plain from the Statute of 
Henry VHI. (3). 

The principles of the case of Doe v. Hicks (4), a case upon a 
Will, have a direct application. The construction is not natural, 
and the intention could not be, that the trustees should take 
the absolute fee in the first instance ; a term of 100 years by express 
limitation immediately afterwards. The former estate therefore 
must be limited to the life of Eleanor Barry ; with which life the ob- 
jects of that trust terminate. Venables v. Morris (5), which was 

upon a deed, is distinguishable. This case is much strong- 
[* 95] er than Lhyd v. Johnes (6) ; * in which the irregularities 



iJ! 



1 Co. 94. 

Stat 11 Hen. VH. c. 20. 

3) Stat. 32 Hen. VIII. c. 36. 

4) 7 Term Rep. 433. 

5 7 Term Rep. 342, 438. 
6) AntCy ToL ix 37. 
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were much more extraordinary. In this instance every one of the 
fiunily was brought before the Court. 

Mr. Richards and Mr. Bell, for the Defendant. — Admitting, that 
the son having joined, no objection can arise upon the statute of 
Henry VII. the first question is, whetlier upon the face of this deed 
Eleanor Barry had such an estate as enabled her to make a title in 
the manner, in which she has attempted to do so. The intention 
must govern in the construction of a -deed, as well as a Will : the 
only distinction being, that it is sought with more liberality in the 
latter instrument than in the former, supposed to be prepared with 
better advice. If Eleanor Barry should marry again, the object was 
to deprive her of the estate, before limited to her, and to give her 
only a rent-charge. From the period of a second marriage there 
is no estate in her, but only an interest to receive the annual sum of 
50L, and the whole interest in the estate is in the trustees ; wlio are 
in Law and Equity the owners, subject to their trust. There was 
no estate therefore, with which, when she became a widow, the lim- 
itation to the heirs of her body could unite. That limitation might 
avail as a contingent remainder to the heir of her body at her death. 
When she levied the fine, therefore, she had no interest: neither 
had her son ; for until her death her heir could not be known. The 
effect of the words prima facie is to give the absolute estate to Ihe 
trustees ; and it must be shown, that it was only for the life of the 
widow ; which cannot be implied, unless required by the general 

• tenor of the deed. But upon this deed an absolute ne- 
cessity * appears, that there should be this estate in fee- [*96] 
simple. If one part of the estate must necessarily have 

been in the trustees in fee, as the advowson must, the same con- ' 
struction should be made as to the whole. The advowson is not 
confined to the life of the widow. The second or any other son is 
to be instituted and inducted even after her death, at any distance 
of time ; which shows, the object was a continuing trust. The con- 
struction of this deed therefore is necessarily, putting it in the strong- 
est way, a legal estate to the wife for life, with an equitable, and 
therefore a contingent remainder to the heir of her body. It is not 
probable, that the eldest son was intended to be wholly in her power. 

• Next the decree is erroneous. There was no right to waive the 
account. It is irregular also in other respects ; stating, that the con- 
veyance was void ; as being voluntary. Such a cieed is void as 
against purchasers ; but not as against creditors, unless it is fraudu- 
lent : for which purpose there must be creditors at the time, accord- 
ing to Stephens v. Oliv^ (1). If the limitation to the heirs of the 
body is a contingent remainder, then it rests upon the decree ; and 
the payment to the son was quite wrong. The title, if bad in itself, 
is not confirmed ; as beihg made under the direction of a Court of 
Equity. 

(1)2 Bro. C. C. 90 ; Lmh v. JVilkimon, anU.. vol. v. Sa'S; WilHnms v. Kidnty, 
poniy 136. 
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Mr. Piggotiy in reply. — ^The objection, that* the intention could 
not be to give the wife a power of disappointing the eldest son, 
might be made in every case, in which the rule in SheUey^s Cate 

prevails. In truth the author of the instrument has no 
[* 97] such intention : the power arising from * the construction 

of the law upon the words. But that intention cannot be 
attributed in this instance consistently with the rules of Law ; as 
the trust must necessarily determine with the death of Eleanor Barry ; 
and cannot endure beyond that period. It is not uncertain in any . 
other respect than as depending upon the duration of her life. The 
term cannot be rejected, and cannot stand with the fee in the same 
trustees. 

Dec. I9th The Master of the Rolls [Sir William Grant]. — 
In this cause I understand, that both parties wish to have my judg- 
ment, without a reference to the Master, or stating a case ; which I 
should upon one point have been disposed to direct. It is admitted, 
that, if Shurmer acquired a good title in 1740, the Plaintiff can 
niake a good title now; and it is admitted, that Shurmer did 
acquire a good title, provided there^was an estate tail in Eleanor 
Barry, afterwards Walter ; for it is not contended, that the Statute 
of Henry VII. (I) has any operation. That' Statute, being made 
for the protection of the interests of the issue, cannot apply, when 
the heir in tail himself has joined with his mother either in the fine, 
or in the conveyance, declaring the uses it is intended to effectuate. 
But, supposing her not to have had an estate tail, and consequently 
that Shurmer did not by the mere force of the conveyance to him ac- 
quire a title, yet it is contended for the Plaintiff, that he had a secure 
and unimpeachable title by the decree, under which he purchased. 
The first consideration therefore is, whether Mrs. Barry, afterwards 
Walter, had an estate tail ; depending upon the question, whether 
upon the construction of the settlement of 1725 the re- 
[* 98] mainder, limited to the heirs of her body, be legal * or 
equitable : if legal, it is said, it will unite with the freehold 
interest, given to her before ; and will vest in her an estate tail J if 
equitable, it cannot so unite with the preceding legal freehold ; and 
• the consequence is, that it must be a contingent remainder to such 
person as should answer the description of heir of the body of 
Eleanor Barry at the time of her death. The use to Martin Barry 
was executed in him ; not a trust : so was the use to his wife during 
her widowhood 'a use executed. Then upon the event of her mar- 
riage follows the limitation,' upon which the question arises ; giving 
the trustees the absolute fee ; and the use is executed in them. 

It is contended for the Plaintiff, that, though this limitation does 
in words give the absolute fee to the trustees, yet in sound construc- 
tion, both with reference to the purposes, for which it is limited to 
them, and to other parts of the settlement, it must be construed, as 

(I) Stat 11 Hen. VII. c. 20. 
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if the words <^ during her life " were added to the limitation to the 
trustees. It is said, the purposes, for which the limitation is raised, 
are purposes, that terminate with her life : the first trust being to 
pay her 50/. a-year during her life ; the other trust to employ the 
residue of the rents and profits in the maintenance of the children. 
I keep out of view for the present the clause as to the advowson ; 
and, passing that by, shall consider afterwards, whether that will 
make a difference in the construction. It is said, the settler must 
hare intended to limit the estate of the trustees to the life of the 
wife ; for at the moment of her death the term is given to those 
very trustees: which, upon the supposition, that they had the fee 
already by the use executed, could not arise : it is therefore neces- 
sary to adopt a construction, that will give effect to the 
whole settlement ; and, if the proposed * construction be [*99] 
adopted, then the remainder to the heirs of the body of 
Eleanor Barry will be, not contingent, but vested ; and will unite 
with the estate for life. I am taking that for granted, that it will 
unite ; though it was in some degree argued, but not pressed, that, 
|LS her estate is to terminate in case of her second marriage, the two 
estates could not unite, so as to vest a complete estate tail. That 
point is quite at rest ; for all, that is required by the rule in Shelley'^ 
Case (1), is, that the ancestor shall take an estate of freehold, and 
afterwards in the same conveyance an estate shall be given to his 
heirs. The estate during widowhood is an estate of freehold; and 
the possibility, that it may terminate in the life of the widow, and 
before there can be an heir, is no objection. 

Against this construction it is alleged, that it is necessary, that the 
fee should remain in the trustees beyond the life of Mrs. Barry, on 
account of the clause, which immediately succeeds the declaration 
of the trust, upon which the trustees were to hold the estate, before 
limited to them. It is clear, that, if the estate of the trustees can 
upon other grounds be confined, as the Plaintiff contends, ii is not 
necessary, that it should remain unlimited by any thing contained 
in that clause ; for it is no declaration of any trust, which the trus- 
tees have to perform. It is, not a declaration, that they shall pre- 
sent to the living ; or do any act ; but a declaration 'of the intention 
of all the parties, that, if there shall be a second, or any other 
younger, son, capable of taking the next presentation, he shall have 
it ; as he might ; let the presentation be vested in whom it may. 
The only question then is, whether the Court is authorized, 
upon the other ground to read this * i^ttlement, as if the [* 100] 
words " during the life of Eleanor Barry '^ were inserted. 
The case of Doe v. Hicks (2) is very much in point ; where, though 
the limitation to the trustees was not expressed to be confined, yet it 
was construed to operate only for the lives of the several tenants for 
life ; upon two grounds : first, that the object, for which the estate 

(1)1 Co. 94. 

(2) 7 Tprm Rep. 433. See Wykham v. Wykham, post, vol, xviii. 395. 
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was given to the trustees, did not require it to endure any longer : 
the object being to preserve contingent remainders : 2dly, that the 
intention must have been to limit, at least the party must have un- 
derstood himself, to be limiting only during the lives of the several 
tenants for life ; as he repeated the limitation each time that he 
limited estates for life. 

That, I admit, was the case of a Will. A case however, a short 
time before, upon a deed is there cited ; which gave Lord Kenyon 
occasion to state the ground, upon which the former case was de- 
cided, more particularly than upon' the argument of that case. The 
other case is Venabks v. Morris (1) ; in which the Court held, that 
they could not read the deed, as if the words " during the life of 
Hannah Morris " were inserted. But Lord Kenyon stated the 
ground of the difTerence to be, not, that the one case was upoi a 
Will, the other upon a deed ; but that in the one case the construc- 
tion was necessary ; to give effect to the apparent intention : in the 
other it was not necessary ; and in my opinion not only was not 
necessary, but was not . consistent with that, which the settlement 
meant to provide for : that is, not with all the cases it meant to pro- 
vide for. An estate for life was limited to the husband, with re- 
mainder to ^trustees to preserve contingent remainders : re- 
[*101] mainder to the wife for life; and a limitation *to the 
trustees, and their heirs, generally, not during the life of 
the wife, to preserve contingent remainders : but a power of appoint- 
ment was givep to the wife. • In the execution of that power she 
might have occasion to make contingent limitations ; and therefore 
the estate was very properly left absolute in the trustees, to support 
those possible contingent limitations. 

In this case there is, first, what existed in Doe vl Hicks (2) : a 
purpose to be answered, for which an estate in the trustees during 
the wife's life would be sufficient ; laying the advowson out of the 
case : next, a limitation for a term of years ; which could not arise 
consistently with the estate in fee to the same trustees. Therefore 
not only is this case similar to that of Doe v. Hicks in the particular, 
upon which the Court proceeded, but this is stronger ; as the inten- 
tion, not only would not be answered, but would be contradicted, 
unless the Plaintiff's construction is put upon the general words of 
the limitation to the trustees. As this however would have been a 
very fit question to be submitted to a Court of law^ viz. what inter- 
est the trustees took during the life of the wife, I should feel consid- 
erable reluctance in decidiijg it by my opinion ; if the judgment I 
have formed upon the other branch of the case did not render it of 
very little consequence, whether that opinion is well founded, or not. 

The second questionris, whether the purchaser Shurmerin 1740 
was not perfectly secure by the Decree, under which he purchased ; 
whatever might be the direct effect and operation of the convey- 
ance, made to him under that Decree, as considered separately. 

(1) 7 Term Rep. 342, 438. 

(2) 7 Term Rep. 4-% 
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The settlement was executed after the settler's marriage : a volun- 
tary settlement. A creditor filed his Bill in 1740; impeaching 
that settlement, as voluntary, and consequently fraudulent against 
creditors by specialty ; stating likewise a coYitract by the several 
parties, the mother and sons and Shurmer, for the purchase ; 
that Shurmer declined to perform the contract without a Decree : 
and praying execution of the contract. The Bill stated, that the 
personal estate, of Martin Barry was very inconsiderable ; which was 
also stated by the Answer. Upon this case a Decree was made ; 
declaring the settlement voluntary, and void against specialty credi- 
tors ; directing an execution of the contract ; and, that upon pay- 
ment of the money all necessary parties should join in t*he convey- 
ance of the estate to the purchaser. It ;s said, that though Shur- 
mer's purchase was thus sanctioned by the Decree, yet there are 
many irregularities ^in that Decree ; and therefore his title does not 
derive from it that protection, which it would have from a Decree 
regular in all respects. The ground, upon which the Decree pro- 
ceeds, is, that the settlement is voluntary : so that the point now to 
be examined is, whether there was sufficient ground for so declaring 
it. The bonds were executed before the settlement. Upon the face 
of the proceeding therefore the party was indebted at the date of the 
settlement ; and upon the answer he must be taken to have been in- 
debted to a very considerable amount at the date of the settlement ; 
and his death happened soon afterwards. It is impossible at this 
time to raise a doubt, whether the Decree had any foundation, or 
not. It must have been proved that this settlement was under 
circumstances, that made it voluntary according to the Stat- 
ute. (1), and the construction, given to the Statute* by [*103] 
this Court. This is not a case therefore, in which there 
is any question upon the title of the estate to be sold ; for no doubt 
is started, that this was the estate of Martin Barry. It was right 
therefore to sell it for his creditors. This is not a case where there 
is a doubt, whether the person had any title to the estate ; and con- 
sequently whether the purchaser could acquire any title. 

Then, if this case is to be considered, as if it was clear, that the 
remainder to the heirs of the body of Eleanor Barry was contingent, 
the question is, whether that ma^es any difference with regard to 
the security of the title, which the purchaser gets under the Decree. 
It would make great diflerence with regard to^the conveyance from the 
party. A settlement of this kind is void only as against creditors : 
but only to the extent, in which it nupy be necessary to deal with 
the estate for their satisfaction, it is as if it had never been made. 
To every other purpose it is good (2). Satisfy the creditors ; and 
the settlement stands. The Court frequently is obliged to sell the 
whole estate ; though the whole proceeds are not necessarily appli- 
cable. But the purchaser is not answerable for the mode, in which 



0) 
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Stat 13 Eliz. c. 5. 
Post, vol. xiv. 290. 
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it has been sold by the Court, nor for the disposition, which the 
Court makes of the money. The objections, taken to this Decree, 
are, that the Court has not done what it ought for the security of 
those, who after the creditors had an interest ii\ the estate upon the 
Defendant's construction. What is that to the purchaser r Is it for 
him to inquire, whether the Court has dealt properly with the fund, 
which it obliged him to pay in ? 

It is said, there are two omissions and an improper direction in 

this decree, upon the supposition, that the ultimate inter^ 
[* 104] est in this estate is in contingency. The * first omission 

is, ttiat there is no account of the personal estate ; which 
ought to have been applied in the first instance in ease of the real 
estate. But that is a direct act of the Court ; not, that the account 
is* waived by the agreement of the parties : but it is waived in th^ 
presence of the Court by the express assent of the eldest son. An- 
other act of the Court was the direction for execution of the con- 
tract without any inquiry, whether it would be for the benefit of the 
parties interested. That is a precaution, that, if it was in the view 
of the Court, and for unascertained parties, who might be interest- 
ed, it might be fit to adopt; But that also is the act of the Court. 
Is it to be expected, that the purchaser should insist upon that in- 
quiry ? 

The improper direction, as it undoubtedly would be, if the deed 
is to be construed, as the Defendant contends, is, that the surplus of 
the mdhey after payment of all the debts and incumbrances, the 
sum, which the widow agreed to take for her annuity, and the 5002. 
to the younger childreix, should be paid to the eldest son. If it was 
not yet ascertained, who the heir of the body would be, as it could 
not be, if the limitation was a contingent remainder, that was an im- 
proper direction. The money ought to have been brought into 
Court. But that is not an application of the money, for which the 
purchaser can be accountable. The only way, in which the party 
is really interested, if he should turn out to be a different person 
from any- of those parties to that proceeding, to affect the purchase, 
is, that no account of the personal estate was directed ; for upon 
any other supposition than that the personal estate was fully sufii-* 
cient, the real estate must have been sold. But that is so improbable 
' a supposition after such a length of iioke, 65 years, that it cannot be 

looked at as a point the party should be let in to estab- 
[* 105] lish ; viz. that the personal estate *was sufficient for all 

the debts ; and I do not know, that it would do him good ; 
for frequently upon the Master's Report the Court decrees a sale 
provisionally (1). Probably the parties were satisfied, that the per- 
sonal estate was very inconsiderable, and the account would have 
answered no purpose ; and would have created expense. William 
Barry could have no interest in waiving it ; for he was to get the 

(1) See ante, vol. ix. 65, Uoi/d v. Joknea ; viiL 2, Hobne y. Stanley. 
VOL. XII. 5* 
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balance. Therefore bis interest required the previous application of 
the personal estate. 

Then the only injury could be by not procuring a sufficient price, 
and not securing the, money for the person entitled. . In Lhyd v. 
Johnti (1) irregularities the most substantial had taken place. In 
that case an account of the personal estate had been actually de- 
creed ; yet it was never taken. So, it might be' argued, that the 
decree had made it a condition precedent to the application of the 
real estate, that the personal estate, should be first applied. Then 
the cause was brought on for farther directions upon a separate re- 
port ; and one, that was never filed. The decree upon farther di- 
rections for a sale was to pay, not only the testator's debts, but also 
those of Pugh ; which were no charges upon the estate. Yet the 
Lbrd Chancellor's opinion was, that if the purchaser could not be af- 
fected upon sdme other ground, he could not be affected by the irreg- 
ularity of the proceedings ; though he ba^ notice : all the proceedings 
being stated in the agreement for his purchase ; and, though the 
Lord Chancellor was willing to direct the account, if desired, I do 
not understand, that his Lordship intended that to afiect the pur- * 
chaser ; but only to show the claims of the parties, interested in the 
result of that account, as against each other. 

^ Supposing therefore this decree liable to objection in [* 106 J 
all these points, the purchaser is not in any degree respon- 
sible ; and is perfectly safe in the title, which he takes under the de- 
cree. I have reasoned this upon the supposition, that the decree is 
irregular. But for that I must suppose, that the Court construed the 
settlement, as the Defendant contends it ought, and as I think it 
ought not, to be construed ; for, as I construe this settlement, the 
decree is not liable to objection throughout ; for upon that supposi- 
tion the parties had among them the whole interest in the estate. 
William Barry, having agreed to purchase his mother's interest, 
might properly waive the account of the personal estate, and aby 
reference as to the contract ; and it is scarcely possible, that the 
Court could proceed upon any other ground ; the settlement being 
distinctly before the Court at length upon the pleadings. I have 
stated, that, when a settlement is declared void as to creditors, it is 
only as to them. The Court was therefore necessarily called upon 
to look into the settlement ; in order to see what to do with the res- 
idue of the purchase-monej^ ; and, directing that to be paid to Wil- 
liam Barry, they could not possibly construe the limitation to be a 
contingent remainder ; which would have left the right to the mon«y 
perfectly unascertained. The Court must therefore have proceeded 
upon the same ground, that is, I think, now to be adopted. 

Upon both grounds, therefore, this agreement ought to be per- 
formed. 

1. A 5 estate limited to a woman dunmU viduitaU may, of course, terminate in 
the life of the widow, by her remarriage ; and she cannot then have an heir, he- 

(1) wMe,vo]. ix.87. . 
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cause nemo est Juaria tnventia : but, Qotwithstanding this contingency, by which the 
estate for life may be determined, it has long been settled, that an estate during 
widowhood is an estate of freehold ; and that, if such estate be limited by marriage 
settlement to a woman, with remainder to the heirs of her body, the two limitations 
will coalesce, and become incorporated into an estate tail executed in the woman, 
and' consequently that, by means of a fine and recovery, she may, when a widow, 
obtain, and convey, an absolute dominion over any estate so settled ; Merril v. 
Rumsty, T. Raym. 127 ; S,C,\ Keb. 888, and 1 Sid. 247. The distinction is 
obvious between such a case, and a limitation to husband and wife, for life, re- 
mainder to the heirs of the bodies, with remainder over : under such a limitation, 
the husband cannot dock the remainders during his wife^s life; for, although 
haron and feme, for most purposes, may be held to take b v entireties, still, to allow 
the husband, in the case supposed, to make a tenant to the jrradpe for th(' whole, 
would be to deprive the wife of that provision which it was one of the leading ob- 
jects of the settlement to secure. The estate of the wife, therefore, has been held 
to prevent the entail from becoming executed in her husband, during her life : 
Chthiro V. Franddin^ 2 Salk. 568 ; Owen v. Morgan^ stated at the close of Win- 
chtstet^s cast, 3 Rep. .5. It should seem, however, that the estate tail, in such case, 
is vested, not a remainder expectant on the joint estate : still, if vested, it is vested 
only svb modo, and not so as to enable the husband to transfer the estate during 
his wife's life, without her concurrence : King v. Edtoardsy W. Jones, 324 ; S. C, 
Cro. Car. 321. 

2. Whether the legal effect of a limitation to trustees "und their heirs," can be 
reduced by implication to a less estate than a fee, is a point which (alter a review 
of the cases in which that question arose) Lord Eldon 4eclared to be not quite set- 
tled: JTykham v. fVykham, 18 Ves. 422. 

3. According to the judicial interpretation put upon the statute of 13 Hiz. c. 5, 
that act renders voluntary consequences, by a man not coming within tlic purview 
of the bankrupt laws, void only so far as they affect the claims of persons who 
were creditors of the conveying party at the time of th^ transaction : see, ante, note 
7 to Kidney v. Coussmaker, 1 V. 43G. And, though a voluntary settlement by a 
trader, who becomes bankrupt, is void ^^en against creditors who became such 
subsequently to tlie settlement, still, if any surplus of the bankrupt's estate remain 
after payment of all his creditors, that surplus will be bound by the trusts of the 
settlement: Ex parte Bell, 1 Glyn & Jameson, 284; Assignees of Gardiner v. 
Shannon, 2 Sch. & Lef. 226. So, notwithstanding a volunftuy deed be found 
fraudulent as against a mortgagee, yet the gfantee under the said deed may sue 
for redemption of the estate thereby granted ; for the deed is good against the 
grantor and his heirs, and the grantee is entitled to the equity of redemption : 
Rand v. Cartioright, 2 Freem. 183. 

4. As to the practice of decreeing a provisional sale, which, if it proVe not to 
have been necessary, may require an equitable arrangement of the interests of the 
several classes of representatives, though the Court will not interfere with the title 
of the party who has' become a purchaser under its own order, see note 3 tp 
Walker V. Denne, 2 V. 170 : for, although it is not to be understood, that the Court 
warrants every title which has undergone tlic investigation of its own officer, yet 
it would ruinously depreciate the value of all property sold under decrees, if the 
titles thereto were allowed to be easily shaken : see note 4 to Cooper v. Denne, 
1 V. 565. 
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GASKARTH v. LORD LOWTHER(l.) 

[1804, March 17, 19,20; 1805, August 27.] 

Decree upon the Answer, admitting a contract, and a letter, offering to sell at a 
valuation, for a conveyance on payment of the purchase-money into the Ban c 
by the Plaintiff on a certain day : in default of payment the bill to be dismissed 
with costs. 

No binding contract until payment 

The estate therefore did not pass by a previous devise ; but descended to the 
heir (a). 

The late Lord Lonsdale in August 1790 purchased by auction 
the manor of Penrith and other estates in Cumberland, belonging to 
the Plaintiff. Some correspondence look place between the solici- 
tors, with reference to the abstract : but, though 'the purchase was to 
be completed by the 2d of February, 1291, no effectual step wa> 
taken for carrying the contract into execution previous to the year 
1796. On the 1st of January in that year a letter was written to 
Lord Lonsdale by the Plaintiff; which, reminding Lord Lonsdale, 
that, when the Plaintiff sold his estate at Penrith, some years ago, 
his Lordship was one of the purchasers, proceeded thus : 

" I am under the necessity of settling all my affairs ; and there- 
fore most earnestly desire you to say, when I must wait upon you to 
complete your purchase ; and I hope, an early day will not be in- 
convenient. I have since your agreeing to purchase bought a small 
estate of the late Mr. Raincock's in front of my house, which was 
always thought a "very desirable thing. I offer that at a fair valua- 
tion. I suppose jou 'II think with me that they should not be again 
separated. If it is not your wish to complete the purchase of what 
you bid for, please to inform me ; and order any writings or articles 
of sale to be returned.'^ The letter concluded with expressing his 
anxiety " to finish this purchase," and the difficulties " this purchase 
uncompleted ^' might cause to his heir and Lord Lonsdale ; and 
pressing for an answer.^ 

. * Upon the 30th of April, 1796, Lord Lonsdale filed a [* 108] 
bill against Qaskarth ; stating the sale by auction ; attrib- 
uting the delay in completing the purchase to defects in the title : 
alleging, that on the 3d of January, 1796, an agreement in writing 
was signed by Gaskarth for the purchase by Lord Lonsdale of the 
other premises in Penrith, mentioned in the letter, at a fair valuation ; 
and praying a specific performance of both contracts. 

The Defendant Gaskarth by his answer to that bill stated, that the 
Defendant not receiving any answer to his repeated desire, that the 
Plaintiff would complete his purchase, served notices ; declaring the 
depbsits forfeited, and the contracts void ; and after some farther 
negotiation about the title gave another notice, offering a conveyance 

(1) This case, decided by Jjord Fldon, could not from particular circumstances 
Be published sooner. 
(a) See Budaruuter v. Hiar'^p, catit, 7 V. 34], and noteia). 
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on or before the 3d ojf June, 1791, of the manor and estate at Pen-, 
rith : requiring payment of the money, with 4 1-2 per cent, interest 
from the 2d of February ; and declaring, that the Defendant would 
not consider himself bound to execute such conveyance at any future 
time after the 3d of June ; that he had not entered into any agree- 
ment with Lord Lonsdale except as to the estates sold by auction ; 
but admitted the letter above stated ; and that Lord Lonsdale in con- 
sequence of such letter expressed his inclination to purchase the 
premises mentioned in it. Gaskarth also by his answer offered, not 
only to complete the purchase at the auction (suggesting however 
.his right to consider it as abandoned), but also to sell the other es- 
tates, mentioned in the letter. 

In March, 1800, a decfee was made in that cause ; dh^cting that 
Lo^d Lonsdale should pay 5420/. 14^. the remainder of his purchase 
for the estates sold by auction, into the Bank, with interest at the 
rate of 51 per cent, from the 2d of February, 1791, to the 
[♦ 109] first day of * next Terip ; and that Gaskarth should con- 
vey ; and it was ordered, that on payment into the Bank 
of the said 5420/. 14s. Lord Lonsdale should be let into possession 
of said estates ; and the Master was directed to set a value on the 
estates of Gaskarth, in the decree described as the estates purchased 
of Mr. Raincock ; and all necessary parties were to execute con- 
veyances upon Lord Lonsdale's paying to Gaskarth what the Master 
should find to be the valu6 of the said estates ; and that upon such 
payment Lord Lonsdale should be let into possession from the quar- 
ter-day preceding : but in default of Lord I^onsdale's paying the 
said 5420/. 14^. by the first day of the next Term, then his Bill 
should stand dismissed with costs. In pursuance of that decree 
Lord Lonsdale paid into the Bank 5420/. 14s. ; and the estate pur- 
chased of Raincock was valued at 1700/. : biit before the Report 
Lord Lonsdale died ; having by his Will, dated the 13th of January, 
1793, executed to pass real estates, devised all his matiors and he- 
reditaments in Westmoreland and Cumberland, with sodie exceptions, 
to the use of Lord Lowther and his first apd other sons, in strict 
settlement ; with various remainders over. 

In January 1803 Gaskarth filed a bill of revivor and supplement 
against the heirs at law and by the custom and the devisees of Lord 
Lonsdale ; praying that the suit may be revived : and that the Plain- 
tiff may hav^ the benefit of the decree. 

The Defendants, the heirs at law of Lord Lonsdale, by their an- 
swer stated, that by the answer and proceedings in the original cause 
it appears, that the Plaintiff did by letter, dated the 1st of January, 
1796, propose to sell to Lord Lonsdale the estate, purchased of 
Raincock ; but submitted, that the precise time, when Lord* 
[* 1 10] Lonsdale agreed to purchase the said estate, and * when he 
acquired an equitable estate of inheritance therein, does 
not appear ; and, if such equitable estate or interest was not acquired 
by him until after the date of his Will, the Defendants are entitled 
as heirs at law. The customary heir claimed any customary or copy- 
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hold estates, not surrendered to the use of the AYi)! ; or, that did not 
pass thereby. 

By another decree, pronounced at the Rolls on the 4th of May, 
1803, the former decree was ordered to be prosecuted ; the accounts 
were directed ; and the Master was ordered to state the precise time, 
when Lord Lonsdale agreed to purchase the estate, described as pur- 
chased from Raincock * and, when Lord Lonsdale acquired an equit- 
able estate of inheritance therein. 

The Master by his Report stated, that under the decree in* the 
original suit it was optional in Lord Lonsdale either to complete his 
purchase by paying his purchase-money, pursuant to the decree, or 
to abandon the same ; which so far as respected the original suit, he 
could have done by refusing to pay the S9id 5420/. 145. into the 
Bank ; in which case the bill would have been dismissed with costs ; 
and the 30th of April, 1800, being the day, on which Lord' Lonsdale 
did paylhe 5420/. \4s. into the Bank, was the time when he agreed 
to purchase, and acquired an equit^ible estate of inheritance in the 
estates, purchased from Raincock. 

To this Report an exception was taken by the devisees ; suggest*- 
ing, that the precise time, when Lord Lonsdale agreed to purchase 
the estates, described as purchased from Raincock, and, when he 
acquired an equitable estate of inheritance therein, was the 30th of 
April, 1796, the day, on which Lord Lonsdale filed his Bill ; or the 
1st of January, 1796, the date of Gaskarth's letter. 

•The Solicitor General [Hon. Spencer Perceval] Mr. [*111] 
Romilly, and Mr. Thomson, in support of the Exception. — 
The instant Lord Lonsdale filed his Bill, there was a binding con- 
tract : Coleman v. Upcot (1). Potter v. Potter (2). But there 
* can be no doubt upon the answer, put in by Gaskarth to that Bill ; 
by which answer he submits to perform the contract. It is clearly 
established by Greenhill v. GreenhiU (3), and Longford v. Pitt (4), 
that lands, contracted for previously to the execution of a Will, may 
pass by that Will. 

Mr. Mansfield and-Mr. Alexander, Mr. Richards and Mr. Martin, 
for the Heirs at Law. — ^There was no binding contract, making this 
estate in equity the estate of Lord Lonsdale, previous to the date of 
the Will. The conclusion is, that after the notice given by this 
Plaintiff, that, unless the money should be paid by the 3d of June, 
the contract would not be performed, it was abandon/ed by Lord 
Lonsdale ; who must have been discharged by that notice. Then 
can the mere circumstance of filing the Bill be considered as bind- 
ing the contract on the part of Lord Lonsdale, so as to give the 
devisees the right to this estate ; for nothing else was done by Lord 
Lonsdale ? How can the Bill constitute an agreement ? The state- 
« ment in the bill is considered as the suggestion of Counsel, and can- 

1) 5 Vin. 527. 
;2) 1 Ves. 437. 
3) Pre. Ch. 320. 
(4) 2 P. Will. 629. 
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not be read in evi(|eDce, except perhaps upon a question of pedigree. 

Would this decree have imposed the unusual condition of 
[* 112] interest of 5/. per cent, if the contract was * considered 

as bound by the Bill? Coleman v. Upcot (1) does not 
decide, that a' Bill filed merely is such an assent to a written con- 
tract as will bind the Plaintiff. There was nc^ acceptance, binding 
Lord Lonsdale, until he paid in his money. The argument must 
be carried this length ; that if Lord Lonsdale had thought proper to 
dismiss the Bill, still he might be called upon, as bound by it, to 
perform the contract. Upon what principle can the Bill be consid- 
ered an agreement ? Does the party, or his authorized agent, sign 
the Bill ? The decree even expressly gives an option. After the 
letter in 1791, to whicU no answer was given. Lord Lonsdale could 
not possibly have insisted upon a performance of the contract, at 
least not before 1796 ; and therefore was not bound. The letter of 
1796 could neither revive the old contract, nor create a new one. 
It is the letter of a suitor, requesting relief ; and offering a boon ; 
not a demand of the completion of a subsisting contract ; but a re- 
quest to do something, which the writer did not consider him bound 
to do ; notwithstanding the expression " to complete the purchase " 
occurs in it. The answer, stating, that in consequence of that letter 
Lord Lonsdale expressed his inclination to purchase the premises, 
does not bring it farther than treaty. There .was locus ptsnittntut ; 
and Lord Lonsdale might have refused to pay in his money ; and 
have had his Bill dismissed. In fVhaley v. Bagenal (2) much more 
passed than in this case : yet the party was held not bound. To 
constitute an agreement the writing must specify the terms : which 
this letter does not ; merely offering the estate at a fair valuation ; 
and never carried beyond treaty. 

The Solicitor General in reply. 
[* 1 13] * At the date of the Will there was a subsisting contract 
binding both parties. The treaty, if interrupted between 
June 1791 and January 1796, was revived by the answer. The let- 
ter clearly recognizes the contract ; and makes an offer of the lately 
purchased estate ; and the answer offers to complete the purchase, 
and to sell the other land. Upon the offer in the bill the Defendant 
might by a cross bill have compelled the Plaintiff to perform the con- 
tract. • The bill and the answer together form a contract, binding 
both parties. The principle is stated by Lord Hardwicke in The 
Attorney General v. Day (3) ; that if the vendor puts in an answer, 
admitting the agreement as stated by the bill of the purchaser, 
though not in writing, nor so stated by the bill, the Court will de- 
cree a performance ; and, so against the heir : the principle going 
throughout ; and equally binding the representatives. It is not ad- . 
mitted, that the dismission of the bill would have relieved Lord 

(1) 5Vin.527. 

(2) 6 Bra P. C. 45. 

(3) 1 Ves.318; see page 221. 
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Lonsdale from the contract, if the other party chose to insist upon 'it. 
The answer to the objection, that the ofier of Raincock's estate at a 
fair valuation is too loose, and goes no farther than treaty, is, that it 
is not unfrequent to have the price ascertained by a third person (1) ; 
or, if that person cannot ascertain it, by a reference lo the Master ; 
all the other terms except the price alone, being agreed upon. This 
decree cannot be represented as giving an option to Lord Lonsdale. 

Aug. 21th. The Lord Chancellor [Eldon]. — In this state of 
things it is impossible to say, either party was bouiid. 
The letter of the Plaintiff cannot be ♦considered a con- [* 114] 
tract in the judgment of the Court. The bill cannot be 
considered a contract. The case in Viner lyas under very difierent 
circumstances. It is clear from this decree, the Court did not con- 
sider the filing of the bill as a contract. The reference to the Mas- 
ter also shows that ; for otherwise it would be confined to periods 
antecedent to the bill. Then did the decree bind Lord Lonsdale, 
and make the estate his ; or the payment of the money into the 
Bank ? My opinion is, that he was not actually bound ; and there- 
fore the estate was not his, until the money was paid into the Bank ; 
and therefore the judgment of the Master is right. 

The Exception was over-ruled ; and it was declared, that the co- 
lieirs at law of the testator, the late Lord Lonsdale, are entitled to 
hate a conveyance of the freehold premises, purchased in 1790, and 
also of the estate purchased in 1796 from Raincock ; and a convey- 
ance was directed accordingly. 

1. Sir Thomas Pluher, M. R., in Mcaiin v. AEtduU^ 2 Jac. & Walk. 426, 
Beems, notwithstanding the contrary authority of the principal case, to have held 
it to be the general understanding, that, where one party has signed a writing 
evidencing a contract, if the other party file a bill, he thereby binds himself, and 
from that time there is mutualit^\ It is, however, obvious that this must be re- 
strained, at all events, to cases m which the bill filed insists upon the very terms 
signed by the other party : there would be no mutuality if a plaintiff, after setting 
out one agreement by his bill, and failing to prove that, might afterwards, under 
the same bill, call for a decree as admitted by the defendant's answer, or estab- 
lished against him by proofs in the cause ; the plaintiff not having, before litiga- 
tion, done any thing to bind himself to execute the agreement, in that form and 
on those terms upon which he, then, after an unsuccessful attempt to obtain more, 
offers to accept performance : Legal v. Miller, 2 Ves. Sen. 299 ; Lindsay v. Lynch, 
2 Sch. & Lef. 10. 

2. The liabilities, and the claims, of the real and personal representatives of a 
deceased party to a contract for sale or purchase of real estate, must be regulated 
by the rights and the liabilities of the party himself at his death : see, ante, note 5 
to Seton V. Slade, 7 V. 265. 

(1) Anie, Emery v. Wase, vol. v. 846; viii. 505 ; Hall v. fFarren, iz. 60h; post, 
MUnes v. Gery, ziv. 400, 494, 5. 
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CHILCOT p. BROMLEY. 

[Rolls.— 1806, Feb. 4.] 

Under a ffenerrfl bequest to servants, a coachman, proirided with the carriage and 
horses by a job-master, according to the usual course of that business, not en- 
titled (a). 

Robert Bromley by bis Will, dated the 29tb of March, 1802, 
made the following bequests : 

'< I give unto my servant William Wilde, in case he shall be in 
my service at the time of my decease, the sum of 500/. and the sum, 
of 201, for mourning and also all my wearing apparel of every sort 
and kind ; and I give and bequeath unto my servant Sarah Nelson, 
in case she shall be in my service at the time of my decease, the 
sum of 500/., and the sum of 20/. for mourning ; and I 
[* 115] give and. bequeath unto all *my other servants who shall 
be living with me at the time of my decease the sum of 
50/. each and the sum of 10/. each for mourning;" directing all the 
said legacies to be paid within three months after his decease. 

By a codicil, dated the 28th of February, 1803, noticing the be- 
quests by the Will, the testator revoked the legacies of 50/. and 10/. 
for mourning to his other servants, not particularly named; and 
made the following bequest : 

" To all my other servants in lieu thereof the sum of 500/. each, 
and 20/. each for mourning." 

The testator die'd soon after the execution of the codicil. The 
bill was filed against the executor ; the Plaintiff claiming the lega- ' 
cies of 500/. and 20/., as one of the servants of the testator at the 
time of his death, under the following circumstances. The testator 
hired a carriage and horses by the year from a job-master ; who also 
supplied a coachman. The coachman did not board or lodge in the 
testator's house; but received from the testator ,12^; -a week, as . 
board-wages, and a livery with the other male servants : the job- 
master also paying him 9s. a week. The Plaintiff lived with the 
testator in that capacity and upon these terms about ten months pre- 
vious to his * death ; having been procured for that purpose by the 
job-master ; and was returned by the testator as his coachman under 
the act imposing a duty on male servants ; and during that period he 
served no other person. 

I'he evidence as to the usage of job-masters was very contradic- 
tory ; for the Plaintiff representing, that the coachman, supplied 
under such circumstances, is in all respects the servant of 
[*116] *the family employing the horses; except that the job- 
master usually in consideration of the care of the carriage 
and horses pays him a farther salary by the week or year ; and the 
family, to whom he is so hired, has the whole control over him, to 

(o) 2 Williams, Executors, (2d Am. ed.) 833, 834. See for the construction of 
other word^of general description, 2 Story, Eq. Jur. <S^ 10656. 
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retain, change, or discharge him, as any other servant, i^it^out the 
concurrence of the job-master ; vi^ho has no such power ; the evi- 
dence on the other side being directly the reverse : that according 
to the usage of the trade the coachtnan is the servant of the job- 
master ; paid by him, except a weekly allowance for board wages ; 
and subject to be dismissed or otherwise employed by him without 
the consent of his customer. 

Mr. Richards and Mr. HaUj for the Plaintiff, cited Townshend v. 
Windham (1), and FeaJce v. Brandshy (2) ; insisting^ that the testa- 
tor, not the job-man. must be considered as the master 6f this ser- 
vant ; and would as such have been liable in an action of trespass 
for any injury to a third person, occurring in the employment of 
driving that carriage. They also observed, that a gardener, employ- 
ed even by the day, must under the Act of Parliament (3) be re- 
turned as a male servant. 

Mr. Romitty and Mr. Heald, for the Defendants, insisted, that 
this Plaintiff could not maintain a claim to these legacies ; that the 
action of trespass must be brought against the job-man ; who alone 
could be considered as the master ; and who might have changed 
the coachman at any time, a week even before the death of the tes- 
tator. 

♦The Master OP the Rolls [Sir William Grant. — [* 117] 
The question is, whether the PlaintifiT was a servant of the 
testator within the intent of this Will. My opinion is, that there was no 
contract between them, out of which the relation of master and ser- 
vant could grow. The contract was between the testator and the 
job-master. The latter engages to furnish the former with horses, 
and a man to drive them. The job-master has persons, whose duty 
it is to perform that service. The particular person serves the job- 
master by driving my carriage : and is so far in my service ; but in 
consequence of a retainer by the other, and a contract with him. 
That contract would be fully satisfied, if he changed the coachman 
every week. Can the testator be supposed to include a person, 
whom he had not selected, and chosen to bring into his service for 
any definite period, and with reference to the continuance of his ser- 
vice utterly uncertain ; for, as htfs been observed, the very week be- 
fore the testator's death a different man, for whom the testator had 
no predilection, might have been furnished by the coachmaster. 
The testator could not complain, that the man was changed, as of a 
breach of the contract ; if the testator had no reason to cofnplain of 
the person substituted, as to his sobriety and conduct. The mere 
change of the person would furnish no ground of complaint against 
the job-master. If he can change the men, subject only to the 
chance of disobliging his employer, no obligation 1o prevent it aris- 
ing out of the contract, he is the master ; though a part of that 
man's duty to him is to serve the other. 

(1) 2VenL546. 
- (2) 2 Rep. Ch. 53. 
(3) 8tat38Geain. 



117 CHILCOT v. BROMLGT. [1806. 

It is pot probable, that a testator in such a situation as this testator, 
with th& experience' he bad of the manner, in which these 
'[* 118] servants were changed, could have * intended to put this 
person upon a footing with servants, brought into his house 
by a contract of his own, from preference, arising out of previous 
inquiry into their characters,' and satisfaction with their services. 
From his own experience he knew, a stranger might be introduced 
without any previous consent, or any thing but merely bringing him, 
in order to show, that he was not a person disagreeable to the testa- 
tor. * From the instant the testator expressed no disapprobation, the 
contract goes* on, not with him, but with the job^master ; and it is 
stated, I believe, by some witnesses, that the amount of the board- 
wages is contracted for between the job-master and the employer. 
All the terms of the contract are between them. The coachman 
is merely the subject of the contract: not a party to it. This 
Plaintiff therefore is not a servant within the intendment of this 
Will. 

. The Act of Parliament (1), that has been mentioned, cannot 
affect the question. That is merely a revenue law ; and, to prevent 
evasion, it provides, that any sort of service shall subject the em- 
ployer to return as a servant the person employed. The effect is 
merely, that certain acts shall make a man liable to the tax. It does 
not by any means determine, whether he is a servant for such a pur- 



The Bill was dismissed without costs. ' 

It appears to have been the opinion of Mr. Justice Heath, that a job coacliman 
is the servant of the party whom he drives ; Bush v. Steinman, 1 Bos. &. Pull. 
409 ; but Lord Ellenoorough held a different doctrine in Dean v. BraiihioaiU, 5 
Espin.' 35, and in Sammall v. Wright, ibid. 263. In Laugher v. Prosser, 5 Barn. 
& Cres. 547, the Court of King's Bench divided equally, as to numbers, upon this 
point : Abbott, C. J., and Littledale, J., agreeing with the decisions of Lord Ellen- 
borough ; and Bay ley and Holroyd, J J., assenting to the extra-judicial opinion of 
Heath, J., as above cited. 

(l)'Stat38Geo.m. 
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HASSALL V. SMITHERS. 

[fioLi.8.--1806, Feb. la] 

A ii£MiTTAi«c£ in bills and notes for a ^)eci(!c purpose, viz. to answer accept- 
ances, received by the administrator, in consequence of the death of the party, 
to whom it was remitted, held. not general assets: the specfol purpose operating 
a lien (a) ; which would also be the effect upon a bankruptcy. 

The Master's Report in this »cause stated that the Defend- 
ants, as administrators of Richard Papps, on the 1st of December, 
1800, received the sum of 2181. I5s. under the following circum- 
stances. 

Abraham Illingworth, of Montgomery, was in the habit of draw- 
ing bills on the intestate Papps ; who at his death had accepted bills 
for Illingworth to the amount of 5333/. ; and had received from 
Illingworth towards answering those bills 2300/. On Saturday, the 
day before the death of the intestate, Illingworth remitted to him 
bank-notes and bills, to the amount of 218/. I5s. for the purpose of 
providing, as far as the same would extend, for his acceptances, when 
they should become due : but the letter, containing those notes and 
bills, did not arrive in London until Monday, and, the intestate hav- 
ing died on the intervening Sunday, those notes and bills were re- 
ceived by his administrators. An action was brought by the holders 
of the bills, drawn by Illingworth, and accepted by the intestate ; 
and a judgment was obtained by them. 

Illingworth claimed the last remittance before the Majter, as 
having been remitted to the intestate for a special purpose ; to which 
it was not applied. 

Under these circumstances the Master stated, that, it having been 
submitted to him on the part of Illingworth and the bill-holders, that, 
as the 218/. 15^. was remitted for the express purpose of answering 
the acceptances on the bills, drawn by Illingworth, and as 
the *same never came to the hands of the intestate, it [* 120] 
was not part of his general property ; but was applicable 
only to the special purposes, for which it was remitted ; and ought 
to be paid to the btU-holders, or repaid to Illingworth, he was of 
opinion, it did not form part of the peflsonal estate of the intestate ; 
and therefore had not charged the Defendants, the administrators, 
with the amount. 

No exception was taken to this Report ; but, by consent, to save 
expense, the objection was brougtft before the Court, upon a peti- 
tion, by the bill-holders, with the assent of Illingworth ; praying, 

(a) The principle is, that executors and administrators cannot be in a better con- 
dition, with respect to the estate of the deceased, than he himself would have been 
in ; and therefore they cannot employ as general assets, property which he would 
have been bound to apply to a particular purpose. See 2 WiUiams, Executors, 
(2d Am. ed.) 119a See 2 Story, Eq. Jur. § 1045, § 1046. 

VOL.. XII. 6 
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that the stock, in which the remittance of 218Z. I5s. had been in- 
vested, may be paid to the petitioners. 

Mr. Alexander, in support of the Petition, and Mr. RoupeUy for 
the Administrators, contended, that this was an appropriation of a 
fund ; which was not applicable therefore to any other purpose ; 
that the holders of the bills, accepted by the intestate, had, as stand- 
ing on the right of lUingworth, a clear {ien upon the bills and notes, 
remitted by him for the specific purpose of answering those bills ; 
that remittance never having got to the hands of the intestate; and 
farther, that, if the bills remitted had got to his hands, and he had 
become insolvent, remaining in specie undisposed of, for the specific 
purpose of the remittance, the lien woald have prevailed. 

Mr. Johnson and Mr. fV. Agar, for the Creditors of the Intestate. 
— ^This claim is raised upon the mere ground, that this remittance 
wus for a specific purpose, and clothed with a trust, in whatsoever 

hands the bills were. It is not contended, that they were 
[* 121] in transitu; and, with * the exception of cases of that 

sort, the remittance is made from the moment it is put in 
the post. The possession of the representative was the possession 
of the intestate himself. If the question depends upon the specific 
purpose, a previous remittance for the same purpose, stands upon the 
same principle : but it cannot be pressed to that extent. If this fund 
could be considered subject to a trust in the hands of the intestate, 
great inconvenience and difficulty would arise. Supjsose, the bills, 
on account of which this fund was remitted, had been dispersed in 
fifty hands, and due at different times ; for whom is the trust ; 
which could only arise upon relieving him from his acceptances to 
the extent of that, fund ? 

Mr. Alexander, in reply, was stopped by the Court. 
The Master of the Rolls [Sir William Grant]. — I perfectly 
agree with the Master upon this- point. There was no dealing between 
these parties, except this dealing in bills by drawing, accepting, and 
remitting, to answer the acceptances. Illingworth was bound to pro- 
vide for the bills drawn by him. He remits d certain sum, to be ap- 
plied, as far as it will go, to the discharge of those bills. Clearly the 
intestate was bound so to apply that remittance ; if it had got to his 
hands. He had no option, even if he had been a creditor at the 
time upon other accounts, to apply that fund to any other demand ; 
for Illingworth had a right to prescribe in the first instance, in what 
manner, and to what account, tbe remittance should be applied. If 
the intestate had been a bankrupt, .property in his hands under such 
circumstances would not have passed to his assignees ; but would have 

been applicable to the bills, to answer which it was specific- 
[* 122] ally remitted (1). The * representaiives cannot be in any 

better plight than the intestate himself would have been in. 
They have no election to consider this remittance, not as a fund appli- 

(1) See the cases of short bills, Ex parte Pease and others, Country Banks; po;/, 
vol. xix. 25, 201, and the references. 1 Ros^. Bank. Cas. 339, 343, 254, 280. 
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cable to the bills outstanding, but as part of the general assets. They 
are bound to apply it for lUingworth. Then the bill holders desire, with 
the assent of Illingworth, to have it applied in discharge of these bills ; 
and he joins them in that request ; and that avoids the question upon 
the strength of their own claim to insist upon the application : for 
there can be no doubt, that there is in them, and him, joining them, 
a complete right to insist upon the application, that he originally 
prescribed ; and, if it were otherwise, the grossest injustice would be 
the consequence ; for that would be an application of lUingworth's 
money, not in executing the purpose, for which he made the remit- 
tance, but to pay other debts of the intestate. If lUingworth had 
delayed the remittance another day, the money would have been in 
his own pocket, and the application desired is tHe same as taking it 
out of his pocket to pay the debts of the intestate. lUingworth bad 
no intention, and did ho act, to put this property in the hands of 
the intestate, except as clothed with a trust, more than if it had re- 
mained with him. 

Declare, that this fund is not part of the general assets of the in- 
testate ; but is applicable to the bills, held by the petitioners. 

1. If an executor becomes bankrupt, under the commission against him his tes- 
tator's specific effects will not pass ; not even money in cunent coin, which can 
foe distinguished, and ascertained to belong to such testator, and not to the bank- 
rupt himself: Howard v. Jemmetf 3 Burr. 1%9. Spteific remittances to a banker, 
or ^gent, are governed by the same principle. The representatives of the pjarties 
to whom such remittances are made, whether deriving their representative title to 
the property through the death or by the bankruptcy of the person who held such 
qualified possession of it, can be in no better plight than tne person whom they 
represent would have been, they must hold it, not as part of the estate of the 
deceased or bankrupt person, but in trust, and applicable to the same purposes as 
he held it : Taylor v. Plumtr^ 3 Mau. & Sel. 578 ; Ex parte Chion, 3 P. Wms. in 
note. When moneys affected with such a trust can be distinctly traced into an 
investment in land, there are authorities for following them, and attaching a lien 
upon the land so purchased: see, antey note 6 to Perry v. Pkelips, 1 V. 251 ; and 
the farther reference there given. • 

2. If a banker be directed to apply bills remitted to him to a particular purpose, 
he is bound so to apply them, or express his dissent: Ex parte Mctn^ 2 Mad. 198. 
With respect to the application of indefinite or general payments, our Courts, fol- 
lowing the rule of the civil law, give the option, in the first place, to the debtor; 
to the creditor only in the second place ; that is, if the debtor has given no direc- 
tions : Dig. lib. 46, tit 3; Manning v. Western, 2 Vem. 607. When neither of 
the two has, in due time, applied the payment, the law makes the appropriation : 
Clayion^s case, in Devaynes v. Ab62e, 1 Meriv. 605 ; Chase v. Box, 2Preem. 261. 
As to the time within which a creditor must make his election, with respect to the 
application of a general and indefinite remittance received from his debtor, and 
the circumstances necessary to make his first election conclusive, see (in addition 
to the authority cited in Clayton^s case) Bodenham v. Purchas, 2 Bam. & Aid. 46; 
Simpson v. Jngham, 3 Dowl. & Ryl. 25:3 ; Brooke v. Enderby, 2 Brod. & Bingh. 73. 

3. As to the general doctrine respecting the property in bills remaining undue, 
and which have been remitted to an agent in order that he may receive the 
amount, when the bills are mature, see the notes to Ex parte Sayers, 5 V. 169. 
The right appropriation of general payments or remittances, was, m Champion ▼. 
Scott, 1 Bam. K. B. R., 139, declared by the Court of King's Bench to be a ques- 
tion more proper for decision in Chancery than at common law. 
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MOCATTA t^. LOUSADA. 

[Rolls.— 1806, Feb. 11, 14.] 

Appointmbivt of lOOZ. out of 2500i. viz. to two children, one third each, the re- 
maining third to the children of another child, (the power extending to their 
issue), and 24002. equally to two children, the on]y other objects, established, 
the Court refusing to go fkrther against an appointment, as illusory, than actual 
decision (a). 

Abioall Babuh Lousada by her Will, reciting that her father had 
bequeathed to her the interest of 2500/. for her life ; and directed^ 
that after her decease her then present children by her late husband, 
and their issue, should have the said 2500Z. ; to be paid to them at 
their ages of twenty-one years, or day of marriage, which should first 
happen, in such shares and proportions as she (the testatrix) should 
by her Will direct, limit or appoint ; gave and bequeathed 100/., 
part of the said 2500/., to her daughters Esther 3&tuh Lousada and 
Rebecca De Aguilar, and the children of her late daughter Rabhel 
Baruh Lousada: that is to say, one third part of the said 100/. to 
her daughter Esther Baruh Lousada : one other third part thereof to 
her daughter Rebecca De Aguilar, and the other third part thereof 
to the children of her late daughter Rachel Baruh Lousada, de- 
ceased : and the testatrix gave the residue and remainder of the said 
2500/. unto her two sons Emanuel Baruh Lousada and Isaac Baruh 
Lousada, share and share alike, as tenants in common. 

The object of the Bill was to set aside the appointment ; and the 
Sonly question was, whether it was void, as being illusory. It was 
suggested at the bar, that some of the objects of the appointment 
had another provision : but the fact did not appear. 

Mr. RomiUy and Mr. Toller, for the Plaintiffs, admitting, (hat the 
share, piven to the children of Rachel Baruh Lousada, was to be 
considered as one entire sum, not according to the actual 
[* 124] division of.it among^her * three children, contended, that 
this appointment is illusory ; that in the case of Butcher 
V. Butcher (1) the Master of the Rolls professing to go, not upon 
the relative proportion, but upon the positive amount, of the sum, 
and disapproving the doctrine, yet considered himself bound to fol- 
low it to the extent, to which it had gone ; though not to carry it 
farther ; that in Kemp v. Kemp (2), the sum to be distributed being 
only 1900/., Lord Alvanley thought 50/. illusory : and in this in- 
stance the very unequal distribution is not justified by any circum- 
stances ; as misconduct, &c, 

(a) As to illusory appointments, see the next case, and Kemp v. Kemp, ante, 
5 V. 449, and note (a) ; 4 Kent, (5th ed.) 343, note ; 2 Williams, Executors, ^d Am. 
ed.) 1019, 1020 ; Vandenee v. Adorn, ante, 4 V. 771, note (a); Sugden, Powera, 
(4th Lond. ed.) p. 491, et seq, ; Butcher v. BtUcher, ante, 9 V. 382, note (a). 

(1) Ante, vol. ix. 382 ; 1 Ves. & Bea. 79 ; Box v. WhUhnad, ante, vol. x. 31 ; 
post, xvi. 15. 

(2) Jinte, vol. v. 849. 
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Mr. Heald, for the two Sons of the Testatrix, Defendants. — 
Though the prevalence of this rule has been from time to time la- 
mented, no Judge before the judgment in Butcher v. Butcher has 
given the means of rendering it less perplexed. That judgment 
does afford a ground of decision, adapted to a variety bf cases, and 
governing this. Lord Alvanley's opinion in Kemp v. Kemp as to the 
50/. has not the authority of decision ; the whole appointment fail- 
ing by the attempt to give 10/. There is no case to be found, in 
which the sum of 30/. has been held an unsubstantial share. The 
largest sum, to which this doctrine Has been actually applied, is ten 
gunineas. 

The Master op the Rolls [Sir William Grant]. — ^Lord Al- 
vanley seems always to have held, that, if a person, intrusted with 
the power of appointment, had made a provision of a different sort 
for an object of the power, that would be a good reason for either 
omitting that object altogether, or for giving merely a 
nominal * share. In Spencer v. Spencer (1) his Lordship [*125] 
says, if the child is already provided for, he desires it not 
to be understood as his opinion, that in such a case the party would 
be bound to give that child any thing (2) 

But, independent of circumstances, being still unable to discover 
any rule, by which I can ascertain, what i? an illusory share, I ad- 
here to the rule I laid down in Butcher v. Butcher (3) : that I will 
go as far as I am bound by authority, but no farther. Show me a 
case, in which a specific sum, or an equal proportion of what would 
be the share of each object of the appointment upon an equal di- 
vision, has been held to be illusory, and I will in the same case 
make the same decision. But, where I am deprived of the guidance, 
or freed from the compulsion, of authority, I will not hold any ap- 
poiotment^to be invalid upon that ground of objection. 

The case of Kemp v. Kemp (4) is not an authority for this case ; 
for the discussion of that turned, not upon the 50/. but upon the 
10/. All, that is decided in that case, is, that the appointment of 
10/. was under the circumstances illusory. But it must be recol- 
lected, with how much doubt, and after how much hesitation, Lord 
Alvanley came to that determination. His Lordship at the close of 
his judgment says, it is given with less satisfaction than any judg- 
ment he ever gave. 

* Therefore, I must hold this appoinm^nt to be good ; [* 126] 
adhering to the rule I laid down in Butcher v. Butcher ; 
for this sum of 33/. Ss. 8d, is not the same specific sum, or the 

(1) Ante, vol v. 36S2. 

(2) In Kemp v. Kemp, ante, vol. v. 849, (see pa^e 861) Lord Alvanley repeats 
this proposition, with the qualification, expressed oy the Master of the Rolls in 
this case, that the provision is derived from the person executing the power; as in 
BrisAoto v. Warde, ante, vol. ii. 336. 

(3) Ante, vol. ix. 382. 
• (4) AnU, vol. V. 849. 
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same proportion of the share of each child upon an equal division, 
that has been in any former instance held to be illusory (1). 

As to the extreme difficulty of determining what inequality of distribution shall 
be deemed ill<:feory, and, therefore, not a good execution of a power to appoint 
among several persons, see, anU, note 3 toJIoekley v. Mauobey^ 1 V. 143. 



DYKE V. SYLVESTER. 

[Rolls.— 1806, March 14.] 

AppoiirTMXNT of 5500/. to one child, llOOf. to another, and 500/. among the others^ 
seven in number, helld not illusory : the Court refusing to go farther upon that 
subject than actual decision (a). 

The bill prayed the specific performance of an agreement for the 
sale of an estate to the Defendant ; who took an objection to the 
title ; as being derived under an appointment, subject to be im- 
peached, as illusory : an estate of the value of 5500/. being appoint- 
ed to the eldest son ; another estate, valued at 1100/. to the second 
son ; and anotlier of the value of only 500/. equally among the other 
children, the remaining objects of the power, seven in number. 

The Solicitor General [Sir Samuel Romitty] and Mr. Leachy for 
the Plaintiff, declined to argue the question, after the late decisions 
of the Master of the Rolls in Butcher v. Butcher (2), Bax v. Whit- 
bread (3), Mocatta v. Lousada (4) ; merely observing, that, though 
DO motive for the disproportion appeared, the shares of the younger 
children, 71/. to each, was clearly more than had been decided 
to be illusory; whether considered positively, with re- 
[* 127] *ference to the whole fund, or to the proportion upon an 
equal division. 

Mr. Richards and Mr. Gregg, for the Defendant, suggested, that 
there might be more children. 

The Master of the Rolls [Sir Willilm Grant]. — I must ad- 
here to the opinion I have so frequently expressed ; until I am cor- 
rected by higher authority. There is nothing in the objection, that 

(1) Dvke v. Sylvester ; the next case. See the note, antt^ vol. i. 310, Boylt v. 
Tht Bishop of Ptterborov^h ; post^ xiv. 317 ; 3 Men 676, it is said, that in this 
case the costs were appottioned ; lon^ inquiries heing necessary as to one share 
of the fund, with which the other parties had no concern. 

[a] See next precedinor case. '* The English Statute of 1 Wm. IV. c. 46, en- 
titlea < an act to alter and amend the law relating^ to illusory appointments' de- 
clares that no appointment shall be impeached in Equity on the ground that it is 
unsubstantial, illusoiy, or nominal. This puts an end to the Equity jurisdiction 
on the subject of illusory appointments." 4 Kent, (5th ed.) 343, 344, note. 

(2) AnUj vol. ix. 382 ; 1 Yes. & Bea. 79. 

(3) .^fiie, voL X. 31 ; post, xvi. 15 ; see the note, L 310, Boyle v. The Bishop of 
Peterborough, 

(4) Ante, the preceding case. • 

VOL. XII. 6* 
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there may be more children : there is so little probability under the 
circumstances, that the shares will ever be reduced below the stand- 
ard, under which I have said, I should consider myself bound by the 
authorities. 

' A specific performance was decreed accordingly. 

See the reference given in the last preceding note with respect to the doctrine 
of illusory appointments, and that, on tne administration of equity, in many cases, 
mere possibilities ought n<* to be regarded, see Hillary v. Walker, 12 Ves. 253. 



DORNFORD v. DORNFORD. 

[Rolls.— 1806, Feb. 11.] ' 

Executor, under a direction to accumulate for an Infant, having become a bank- 
rupt, his estate was charged with interest at 5/. per cent with Rests (a). 

An executor in trust for an Infant^ with a direction to accumulate, 
having become a bankrupt, a claim was made against his estate of 
interest, at the rate of 5/. per cent, with rests, upon the principles of 
the late case of Raphael v. Boehm (1). 

Mr. Richards and Mr. RotniUyy for the Plaintiff. — ^The bankruptcy 
makes no difference. If the executor had died, under 
such a direction his estate would ♦have been charged. [* 128] 
The objection is, that interest is not given in the case of 

la) See 2 Macphereon, Infants, (Lond. ed. 1842), 277, and cases cited in note («) ; 
2 Williams, Eiecutore, (2d Am. ed.) 1310-1312; Treves v. Town^hend, I Bro. 
C. C. 384 ; JVewton v. Bennei, ib. 359, 362, and notes and cases cited. 

In calculating the interest to be paid by trustees. Courts of Equity will some- 
times direct annual or other rests to be made ; the effect of which will be, to 
give to the cestui que trust the benefit of compound interest. But such an inter- 
position requires extraordinary circumstances to justify it. 2 Story, Eq. Jur. 
§ 1277, and cases cited in note. 

(1) JInUj vol. xi. 92. The Decree in that cause has been since affirmed upon a 
rehearing, post, xiii. 407, 590. See the note, ante, i. 99. The Will in Domford 
V. Dornford directed the executors to collect and receive the rents and profits, all 
arrears of salary due from Grovemment, and all other the testator's real and per- 
sonal effects, and dispose of the same and every part thereof in the most advan- 
tageous manner possible immediately after his decease ; desiring, that the money 
from the same be vested in the Public Funds in the joint names of the executors, 
in trust to and for the sole use and benefit of the testator's nephew J. W. Dom- 
ford ; the interest arising therefrom to be allowed discretionally by the executors, 
as a provision to complete the education of his nephew at Westminster School, 
and in the University of Oxford, until he attains the age of twenty-one ; and re- 
questing, that the surplus, (if any there be), of such interest be vested also in the 
public Tunds with the principal Stock, in the joint names of the executors, as soon 
as the sum will purchase 50/. ; and that as soon as his said nephew shall attain the 
age of twenty-one, the above-mentioned principal sum, together with pll the other 
sums of money arising from the accumulated interest or otherwise, be laid out in 
. the most advantageous manner in the county of Kent, &c. (Stated by the Vice 
Chancellor, from the Register's Book, 1 Madd. 301.) 
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a bankrupt in respect of a note ; upon which interest would h6 given 
by way of damages, though not by the contract. This is not a case 
of that description ; but an implied contract : an executor accepting 
the trust upon the terms proposed. As to the rate of interest, if he 
had done bis duty, he would have saved 51. per cent, to the estate ; 
at which rate of interest debts were outstanding. 

Mr.* JUar^tn, for the Defendants. — ^In the admini^ration of the 
assets of a bankrupt or a person deceased, one class of creditors is 
not put on a better situation than another. In Raphael v. Boehm (1) 
the executor, instead of accumulating the balances, received by him 
under a special trust, employed them in his trade. But this is only 
the balance of the general account, not a special trust. A residue 
has never been declared to carry interest in preference to the other 
debts by simple contract, merely upon the omission to lay it oift. 
- Mr. Richards, in reply. — ^Interest in this Court is given, not by 
way of damages, but as being due ; and therefore is given as well 
against a bankrupt estate as any other. He receives the interest, as 
interest, upon a trust to lay out. In Ex parte Brooke Lord Eldon 
charged the estate of an executor, who became bankrupt, with in- 
terest, as part of the debt ; as being interest due by the jiature of the 
contract, in respect of the trust imposed upon him. 

The Master of the Rolls [Sir William Grant.] — ^The direc- 
tion to accumulate is as imperative in this case, as it was 
[* 129] in Raphael v. Boehm ; directing * accumulation of the in- 
terest; and even when 50Z. shall be collected. It struck 
me, that the circumstance, that this happens to be a question arising 
with assignees after the bankruptcy of the executor makes no differ- 
ence ; for the question is, what is the obligation, which this Court 
attaches upon the breach of such a duty. That obligation is equiv- 
alent to the contract of the party. This Court says, '' if you neglect 
your duty, and keep the money yourself, your obligation is to put 
the infant in the same situation, as if you had not done so." The. 
Court does not inquire into the particular benefit, that has been 
made ; but fastens upon the party an obligation to make good the 
situation of the Cestuis que Trust. That is just the same thing as 
an engagement. If the bankrupt had entered into that engagement, 
could there be a doubt, that the mode, in which the debt would 
have been calculated at the date of the bankruptcy, would have 
been by ascertaining, what' would have been the amount of the debt, 
supposing the direction had been complied with ? This, is not like 
the case, where this Court imposes upon a man, who has given a 
note, not bearing interest, the obligation to pay interest. The ut- 
most the Court does in the administration of assets is to follow the 
law ; and, if interest could be given at law in the shape of damages, 
the party claiming against the assets in this Court, shall have the 
sum, which he would have recovered at law. The case is perfectly 
different, where the Court by its particular rules says, the obligation 

(1) Ante, vol. xi. 92 ; pof<, xiii. 407, .590. 
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immediately attaching upon the neglect of duty is an obligation to 
make compensation for the consequences. 1\ has the effect of con- 
tract. If it was proved, that the bankrupt bad in his hands the day 
before the bankruptcy a sum equivalent to what would have been 
the accumulation, there is no doubt, that sum would be the 
property of the Cestui que Trust ; who would * therefore [* 130] 
have a right to get it out of the hands of the assignees. 

Upon principle therefore the bankruptcy in this case makes no dif- 
ference : but the case Ex parte BrookCy if so decided, fortifies the 
judgment (1). • 

See, ante^ note 4 to Tew v. The Ead of Witderton, 1 V. 451, as to the ^ocral 
principles upon which the decision of this case rests; and that the bankruptcy of 
the accounting party makes no difference with respect to the application or these 
principles, see Moors v. De BemaleSj 1 Russ. 306. 



BARNETT v. WESTON. 

[Rolls.— 1806, Feb. 14.] 

The right of the first mortgagee, with the leeal estate, to tack as against mesne 

mortgagees, does not cover a mortgage of me equity of redemption, coming to 

him as executor. 
To postpone the first mortgagee on the ground of leaving the title-deeds in^ the 

possession of the mortga^r, the case must amount to fraud. 
Preference of a mortgagee of the Equity of redemption, getting in the legal 

estate (a). 

Bt indentures dated the 1st of May, 1789, John Brooke assigned 
leasehold estates, by way of mortgage, in consideration of 3000/., to 
Samuel Barnett, his executors, &c. for the residue of existing terms 
of 99 years. 

Barnett afterwards lent Brooke the farther sum of 500/., upon 
the security of the same premises ; which were charged with that 
sum and interest accordingly by indentures, date the 22d of Octo- 
ber, 1790. " 

By indentures, dated the 1st of March, 1791, the premises were 

(1) The Order directed the Master to compute interest on the balances, which 
were from time to time in the hands of tiie Defendant, the bankrupt, from the end 
of two months after the death of the testator to the time of the bankruptcy ; such 
interest to be computed afl^r the rate of 51. per cent per annum on so much 
thereof as is eqmd to the bond-debts, reported due from the testator's estate, and 
of 4/. per cent per annitm on the residue of such balances. (Stated by the Vice 
Chancellor from the Register's Book, 1 Madd. 302). 

(a) The English law of tacking in cases of prior and subsequent mortgages 
seems to be very generally exploded among us.^ See the remarks on this doctnne 
and iu hardship and injustice,in 4 Kent, (5th ed.) 176, el seq..; 1 Story, £q. Jur. 
§ 412, e< wg. ; 2 ib. { 1010 ; Hamerion v. RogerSf atUej 1 V. 513, and i^ote (a) ; 
Bohinson v. Damson, 1 Bro. C. C. (Am. ed. 1844), 63, and note (a), and cases cited; 
Brigden v. Carhartt, HopkiDS, 234. 
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made a collateral security for the sum of 4500Z., lent by Samuel 
Barnett to William Windsor, at the instance of Brooke ; and it was 
•declared, that the premises should be charged as collateral securitjt 
with that sum, as well as the sums of 3000/ and 500/. 

By indentures, dated the 28th of January, 1792, the same prem- 
ises were made a collateral security, subject to the said several in- 
cumbrances, for the sum of 4000/., lent by William Barnett, the 
brother of Samuel, to Brooke upon a mortgage of a freehold ^s-. 

tate. 
[* 131] ♦Upon the 20th of November, 1790, Brooke mortgaged 
the premises for a term of years to Charles Henry Hunt ; 
and upon the 26th of IJfovember, 1791, mad^ another mortgage of 
them to Thomas Sadler. 

William Barnett died in September 1798. Samuel Barnett was 
his executor. Samuel Barnett died in April 1803. In 1793 Brooke 
became a bankrupt. The bill was filed by the executors of Samuel 
Barnett ; charging, that Samuel and William Barnett had not at the 
execution of their mortgages, or, when they advanced their money, 
any notice of the mortgage to Hunt ; and insisting, that Samuel 
Barnett was entitled in his own right to tack his mortgage of the 1st 
of March, 1791, to his prior securities of the lstt)f May, 1789, and 
the 22d of October, 1790 ; and to be paid the whole in preference 
to Hunt's mortgage ; and also, that he was, as executor of his broth- 
er, entitled in the same manner to tack his brother's mortgage of 
the 28th of January, 1792, in preference to Hunt ; praying, that 
Htint's mortgage may be postponed accordingly. 

The Defendant Sadler by his answer stated, that Brooke repre- 
sented to him, that there were not any incumbrances whatever af- 
fecting the premises; and as a proof produced the original lease, 
and the several assignments v representing, that as they related to 
his other leasehold property, which was considerable, and he should 
have occasion for them in granting building leases, &c. he could 
not part with them ; upon which representation the Defendant did 
not require a deposit of them ; but was content with attested cop- 
ies, and he insisted on a preference ; as Samuel Barnett had by 
lending the deeds to the mortgagor enabled hinv to practice a 

fraud. 
[* 132] *Mr. Richards and. Mr. Homey for the' Plaintiffs, in- 
sisted upon the right to tack : Samuel Barnett having the 
legal estate ; and making farther advancements, without notice, pre- 
vious to his last advancement, of any security existing in any person ; 
contending also, that this would cover the sum advanced by Wil- 
liam Barnett ; the legal and eqftitable right to which were by acci- 
dent vested in the same person. 

Mr. Fonhlanque and Mr. Cooke, for the assignees of Hunt, the 
subsequent mortgagee, gave up the point as to the right of Samuel 
Barnett to tack : but as to the right claimed in respect of the ad- 
vance of William Barnett, insisted, the claim of preference could 
not be maintained. The Plaintiffs, as representing Samuel, have 
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the legal estate : but, as representing William, they are entitled to 
no more than the equitable interest. The right to tack stands upon 
this reason only ; that, if a person, having the legal estate, is in- 
duced upon the faith of that security to lend more money without 
notice of a subsequent mortgage, a Court of Equity will not deprive 
him of the advantage of his legal security. But the interest of Sam- 
uel Barnett in the money advanced by his brotlier is in autre droit. 
As to that Samuel can stand in no better situation than William 
would ; who must have known, he was lending money upon the se- 
curity of an estate, of which he had not the title-deeds ; and the ac- 
cident, that Samuel became the representative of his brother, can- 
not make a difference. 

Mr. Alexander lind Mr. Raynsfordy for the Defendant Sadler. — 
There is no instance, that a person, taking two mortgages 
in different rights, has been able so to connect * them as [* 133] 
to squeeze out mesne mortgagees. What equity have these 
Plaintiffs, who may have no beneficial interest, but be mere trustees 
for other persons, to say, the Defendants shall not redeem them, as 
representing Samuel Barnett, without also redeeming them, as rep- 
resenting William Barnett ? Can a subsequent mor^gee by de- 
vising in trust for his own heir to the first mortgagee, or, in the case 
of a term, for his next of kin, obtain a priority ? A third mortgagee, 
who has honestly advanced his money, may bgy in the first mort- 
gage, and cut out the second : but the principle of that case does 
not warrant this. 

Another objection is, that the first mortgagee permitted the mort- 
gagor to keep the title-deeds, which he produced to this Defendant, 
as evidence, that there were no incumbrances. 

The Master of the Rolls [Sir William Grant] observing upon 
the last point, that the old cases for postponing the first mortgage 
under those circumstances, unless a case of fraud could be made 
out, had been shaken (1), that point was given up. 
. Mr. Richards, in reply. — ^In the absence of authority on both 
sides the principle extends to all these subsequent advances. The 
ground, upon which a mortgagee, having the legal estate, and secu- 
rities, which without that estate he could not have preferred, is al- 
lowed to avail himself of the legal estate to protectthose subsequent 
securities, if taken without notice of prior incumbrances, is that at 
Law they cannot succeed against him ; and in Equity each person 
lending money being equally meritorious, neither having notice. 
Equity will not interfere against the Law. These Plaintiffs, having 
the legal estate, cannot be affected at Law ; and they have all these 
securities united in them : that of William Barnett under an assign- 
ment by Law. The circumstance, that the security was not taken 
originally by Samuel Barnett makes no difference. It is sufficient . 
to show an assignment bona fide ; and the Court will not compel a 
discovery, for whose benefit it was taken. It is sufficient, that the 

(1) See ante, vol. vi. 183, 190, in Evans v. Btdaidl ; Harper v. Faulder, 4 Madd. 
129. 
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PlaintifTs take as owners for themselves, or others. This, being a 
mortgage of a term, vested in them as executors ; as did the right 
to the money. The whole security therefore is in them ; and the 
Court will not look into the Will of William Barnett to determine 
the real interest : the person having the security being the party to 
avail himself of it ; to file a Bill of Foreclosure, and to be the De- 
fendant to a Bill of Redemption. The right to unite these securi* 
ties is therefore as strong, as if they had all been those of Samuel 
Barnett himself. The Court cannot know, that he has not specifi- 
cally disposed of by Will the very security, the right to unite which 
is admitted. 

The Master of the Rolls [Sir William Grant]. — It is 
surprising, that no authority can be produced ; for this must have 
happened before. Upon the question as to the security of Wil- 
liam Barnett it is clear, he obtained nothing but a mortgage of an 
equity of redemption. At the moment of taking that he was pos- 
terior both to Hunt and Sadler ; and in that order he must have 
been content to be paid ; if a Bill had been filed by the first mort- 
gagee for the purpose of compelling a redemption. The Law of 

this Court gives a person who has obtained a mortgage 
[* 135] of the equity of redemption, * this chance ; that he may 

get in the legal estate, if he can ; and, if he does get 
it in, the legal estate being united to his equity of redemption, 
he would have a priority over all the mesne mortgages. But 
has that ever taken place ? William Barnett never ^ot the legal 
estate. Nor did any executor of him ever get it ; for Samuel Etar- 
nett did not get it as his executor ; but had it in himself in his own 
right, before William Bamett's mortgage had any existence ; and 
nothing has happened since to vary the rights ; Samuel still retain- 
ing the legal estate : William at the time of his death having only 
the equitable estate. The legal Estate never passed to William, or 
to any representative of him ; but stands in Samuel's own person ; 
and the equitable right in William's representative. The mere cir- 
cumstance,' that the person, having the legal estate, happens to be 
the representative, cannot make this difference. It is just the same 
as if the estates were in two different persons : being in th6 same 
person in different .capacities : the legal estate in his own right : the ' 
equitable interest in the right of his brother. The legal and equita- 
ble estates cannot unite to the effect of squeezing out (as it is ex- 
pressed) mesne mortgagees. But, as no authority is produced on 
either side, I wish to see, whether any decision has taken place upon 
this question ; and, whether it has ever been discussed. If I find 
any thing upon it, I will mention it. As to all Samuel Barnett's 
own mortgages, the Plaintiffs of course are entitled. 

The cause was not mentioned again. 

1. That the mere circumstance of not taking or keeping possession of the 
tit]c«deeds of an estate, upon the secarity of which he has lent his money, is not 
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sufficient to postpone a fiist mortgage to sobsequent incumbrancera, see, ante, note 
3 to Ew«w V. Bicbietf, 6 V. 174 ; and see note 6 to the same just-cited case, as to 
tiie use which a subsequent nurchaser or puisnt incumbrancer may make of an 
outstanding satisfied term, of which he has procured an assignment, to protect 
himself against prior incumbrances, of which ne had no notict when he advanced 
his own money. The case would, of course, be very different if tiie party, or his 
agent, could be fixed with notice : Teidmin v. Steert, 3 Meriv. 224. 

2. A trust estate in a third mortgage may happen to be vested in the person 
who, as first .mortgagor, holds the leffal estate in the mortgaged premises in his 
own right; bat he wul not be allowed to take the two interests so held by him in 
difierent capacities, to the prejudice of intermediate incumbrancers: Monti v. 
PaOu, 2 Atk. 5a 
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KIDNEY V. COUSSMAKER. 

WILLIAMS V. COUSSMAKER. 

WILLIAMS V. KIDNEY. 

[Rolls.— 1806, Jan. 7 ; Feb. 18.— Ante, Vol. I. 436 ; Vol. II. 267.] 

Widow not bound by election made under a mistaken impression of the extent of 

the claim a^nat her (a). 
The doctrine of Election not applicable a^nst creditors, taking the benefit of a 

devise for debts, and also enforcing then- legal right against other funds dis- 
posed of by the Will (6). 
Settlement after marriage fraudulent only as against creditors at that time (c). 
The Settlement coming out in the Answer to a bill by creditors, claiming under a 

devise for debts, they are entitled to an inquiry. 
Devise by general words, viz. messuages, lands, tenements, and hereditaments, for 

payment of debts, will include copyholds, if required ; and the want of a sur- 
render will be supplied. 
In this instance th« intention to subject the copyhold estate appeared in other parts 

of the Will. 
Laches not to be imputed to creditors, under a devise for debts, as to an individual 

devisee, to prevent or limit the account of rents and profits, even against an 

infant heir. 
Distinction between creditors and legatees under a charge of debts and legacies. 

The former are to be paid in preference, [p. 154.] 
The Statute of Fraudulent Devises would prevent a devise for legacies to the 

prejudice of creditors by specialty; but not a devise for debts generally; though 

that might be the efiect, [p. 154.1 
Under a charge of debts creditors oy simple contract may by marshalling follow 

devised estates ; if no descended estates, or they have been applied, [p. 155.] 

Benjamin Kidney by his Will, after giving directions concerning 
his funeral and the erection of a monument, gave, devised,*and be- 
queathed certain estates in the counties of Northampton, Bedford, 
Huntingdon, and Leicester, and in London, and all other his mes- 
suages, lands, tenements, and hereditaments in the said several coun- 
ties of Noithampton, Bedford, Huntingdon, and Leicester, or else- 
where in Great Britain, except the estates hereinafter given to his 
wife for life, tolihe use of trustees, their heirs and assigns for ever, 
upon the trusts after mentioned ; viz. upon trust to sell and dispose 

(a) A widow is not bound to make her election until all the circumstances tire 
known, and the condition and value of the funds are clearly ascertained. 2 Story, 
fiq. Jur. § 1098 ; Hall v. HaU, 2 M'Cord, Ch. 280; Mwman v. AVirman, 1 Bro. 
C. C. (Am. ed. 1844), 186, and notes ; Whistler v. mbster, ante, 2 V. 367 ; ffake 
V. H'ahe, arUe, 1 V. ;i35, note (a). 

An election made under mistake will not bind her. 2 Story, Eq. Jur. § 1098 ; 
Snelgrove v. Snelerove, 4 Desauss. 274 ; fVake v. Wake, ante, 1 V. 335, note (fl> 

(6) See 2 Williams, Executors, (2d Am. ed.) 1035. 

(c) See 1 Williams, Executors, (2d Am. ed.) 530, et seq. ; Lvah v. WUkxiwm^ 
arde^ 5 V. 387, notes (a) and (h\ 

If there is any design of fraud or collusion, or intent to deceive third persons 
in a voluntary conveyance, although the party be not then indebted, the convey- 
ance will be held utterly void as to subsequent as well as to present creditors ; for 
it is not hona fide, Reade v. Livingston, 3 John. Ch. 481 ; Ijush v. Wilkinson^ 
ante, 5 V. 387, note (a), and cases cited ; 2 Kent, (5th ed.) 441-443; Tuyne's Case^ 
1 Smith, Lead. Cases, (Am. ed. 1844), let sea.: Stephens v. Olive, 2 Bra C. C. 
(Am. ed. 1844), 90, 92, and notes. ' 
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of the produce to such person and persons, and in such manner as 
aftei' mentioned : 1st, to discharge *^ all principal money and interest 
due and owing to any person or persons for and upon any mortgages 
or incumbrances subsisting upon and particularly affecting the same 
estates at the time of my decease ; as the same estates are thereby 
severally charged and chargeable ; and shall and do place out and 
invest all the overplus of the money arising by such sale 
* or sales, as aforesaid, after deducting their charges in the [* 137] 
execution of the aforesaid trusts, in Government Securities, 
or in any of the public funds in their names, &c. in trust for such 
person and persons, in such proportions, and in such manner and 
form, in all respects, as I have hereinafter directed of and concern- 
ing the residue of my personal estate ; it being my intent and mean- 
ing, that such overplus money shall go with and be considered as 
part of the residue and surplus of my personal estate." 

The testator then recited, that he and William Nutt had under 
the Will of Sir R. K. a sum of 1000/., another of 700/., and anoth- 
er of 500/.^ in trust to be laid out in Government Securities ; and 
that the dividends should be paid to three persons respectively for 
their lives ; and that after the decease of each respectively the prin- 
cipal should be considered as part of the testator's personal estate. 
Then taking notice, that those sums were not so laid out, but that 
he had paid interest at the rate of 4/. per cent, to the annuitants in 
respect of them, he directed his executors, as soon as conveniently 
could be after his decease, to raise out of his personal estate those 
three sums, and to invest them in Government Securities for the 
uses of Sir R. K.'s Will. 

The testator then confirmed the settlement, made upon his mar- 
riage with his wife Elizabeth ; and ratified and confirmed to her all 
sum and sums of money, given or bequeathed by relations or friends, 
which is, are, or shall be, invested in the public funds, or laid out 
upon any annuity in her own name, or in the name or names of him 
and his wife, or of any person or persons in trust for her. He then 
gave several messnages in London to his wife for life ; and, 
if they should fall short *of producing annually 400/. [* 138] 
gave a direction^ expressed in the following terms : 

" That the deficiency, if any, shall be made up to her out of the 
interest, dividends, and produce, of my personal estate : it being 
my will and meaning, that my wife shall always have and be entitled 
unto an annual income of not less than 400/. for her life, to be is- 
suing and payable, as aforesaid." 

He farther directed, that, if the rents should exceed 400/., his 
wife should be entitled to the full benefit and income thereof. He 
then made some specific bequests to his wife and his two daughters ; 
and declared, that the provision in his marriage settlement and by 
Jiis Will made for his wife, shall be in lieu, bar, and full recompense 
and satisfaction, of and for all dower or thirds, free bench, or other 
customary estate whatsoever, which his said wife could claim or be 
entitled to out of any part of his freehold, copyhold, or customary, 
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estates f and that, unless she shall within three months after his de- 
cease release to his executors all her right of dower and thirds, free 
bench, and customary estate whatsoever, in his freehold, copyhold, 
and customary, estate, all the provision hereby intended for her shall 
cease, except the legacy of 200 guineas. He gave the remainder 
in the freehold part of the messuages she had for life, and all other 
his freehold, copyhold, and customary, messuages, lands, &c. not 
before-mentioned and devised, to his two daughters. Christian and 
Elizabeth, as tenants in common in tail, with benefit of survivorship ; 
and, in default of issue of both, to his own right heirs. He then 
gave the leasehold part of the premises, given to his wife for life, 
after her decease, to his two daughters, equally, their executors, 
<&c. for the remainder of tl^e term he had therein ; and, 
[* 139] after giving powers of ^ leasing to his wife, and some leg- 
acies, he gave and bequeathed to the same trustees in the 
following terms : 

<< All the rest residue and surplus of my personal estate after pay- 
ment of .my debts funeral charges the expenses of proving this my 
Will the expense of a monument and legacies aforesaid in trust to 
place out and invest the same in Government Securities or in any of 
the public funds in their names in trust that they and the survivors 
and survivor of them and the executors and administrators of the 
survivor do and shall out of the interest dividends and produce of 
my said residuary trust estate pay to my wife Elizabeth Kidney 
yearly and every year during her life such an annual sum of money 
as will in addition to the yearly rents and profits of the said messua- 
ges &c. in Lawrence Poultney Hill &c. make up the sum of 400/. 
clear of taxes &c. such annual sum to be paid to her during her life 
quarterly and upon this farther trust to pay out of the interest divi- 
dends and produce of my said residuary estate yearly such sum or 
sums of money as they shall think proper," not exceeding 200Z. per 
annum one year with another for each, for the maintenance and ed- 
ucation of his two daughters until the age of 21 ; and upon farther 
trust to transfer and pay all and every part of his << said residuary es- 
tate," subJQpt to his wife's life interest in that annual payment to 
make up the deficiency before mentioned, to his two daughters in 
moieties at the age of 21 or marriage, if with consent of iiis wife and 
trustees, with benefit of survivorship in case of the death of either 
under 21, or unmarried, and if both die under 21, and unmarried, he 
directed, that his '< said residuary estate," subject to such annual 
payment or allowance as aforesaid for her life to his wife, 
[^ 140] shall go and be distributed * unto and among such person 
and persons who will be then entitled to the same, accord- 
ing to the Statute of Distribution of Intestates' Estates ; and de- 
clared, that in the mean time and until the messuages, lands, tene- 
ments and hereditaments in the counties of Northampton, Bedford, 
Huntingdon, and Leicester, and in London, before mentioned and 
directed to be sold, shall be sold, the rents and promts of the same 
estates shall be applied in the first place in dischaige of the interest 
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due and to grow due upon the respective mortgages thereof; and 
that the overplus of such rents and profits shall from time to time be 
applied for such person and persons, and such uses, intents, and pur- 
poses as is hereinbefore mentioned and directed of and concerning 
the interest, dividends, and produce, of his '< residuary personal es- 
tate." He then appointed the trustees named in his Will to be his 
executors ; giving them the usual powers to change the funds ; and 
directing them to reimburse themselves out of his '< residuary estate " 
their costs. 

The Decree, pronounced by Lord Thurlow, in the two first of 
these causes (1), declaring, that the money raised by sale of the tes- 
tator's real estates, devised in trust to be sold, and the rents and 
profits, were to be considered as equitable assets, and liable to an- 
swer the deficiency of the personal estate to pay the debts, having 
been afiSrmed upon a re-hearing by Lord Rosslyn, and upon Appeal 
to the House of Lords in 1797, the causes came on for farther di- 
rections upon the Master's Report ; by which it appeared, that there 
was still a deficiency for the debts, without applying the estates de- 
vised to the wife and daughters ; and that the testator was 
at his death, * besides the estates sold, seised of other free- [* 141] 
hold and copyhdld estates. 

The third cause was instituted upon a supplemental bill by the 
creditor, who was the Plaintiff in the second cause ; stating the pro^ 
ceedings in the other cause ; and .that the testator was seised of a 
copyhold estate, not surrendered to the use of his Will ; and that his 
daughter, the Defendant Christian KidnBy, upon the death of her 
sister as customary heir received the money produced by the sale 
and the rents and profits. 

The supplemental bill farther stated, that by the settlement, pre- 
vious to the marriage of the testator, dated the 27th and 28th July, 
1768, in consideration of the marriage portion of 6000Z., and for 
making a provision for Elizabeth Kidney, in case she should survive 
her husband, and for the issue, and also in consideration of such 
farther advancement and benefit in money, lands, or otherwise, as 
might arise to Benjamin Kidney by the intended marriage, &ci cer- 
tain premises, were settled upon the husband and wife successively 
for life, with remainder to the issue of the marriage, and the ultimate 
remainder to the husband in fee ; and leasehold premises were set- 
tled also upon the husband and wife successively for life, with remain- 
der to the issue ; remainder to such persons as he should by Deed or 
Will appoint ; and he covenanted, that in case by death, or gift of 
relations or friends, or otherwise, the said Elizabeth or Benjamin 
Kidney in her right by the marriage should have or become entitled 
to any farther increase or acquisition of fortune, either in lands, &c. 
freehold, copyhold, or leasehold, or in money, estate or effects, he, 
his heirs, executors, &c. would settle such farther acquisi- 
tion, as to one third upon the trusts declared * concerning [* 142] 

(1) See the Reports, ante, vol. i. 496 ; ii. 367. 
VOL, XII. 7 
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the freehold and leasehold premises settled ; and that the other 
two thirds should go to such p)ersons and uses, &c. as Benja* 
min Kidney should by deed or Will appoint ; and, for want of ap- 
pointment, to his heirs, executors, &c. 

The bjU farther stated, that Bartholomew Pomeroy, the father of 
Mrs. Kidney, by his Will in 1778 gave one third part of the surplus 
of his personal estsLte to his wife : one third to his three children 
equally, and the residue of the remaining third, after some legacies, 
as to one third to his wife, and two thirds to his three children 
equally. 

The bill then stated, that Benjamin Kidney did hot reduce into 
possession any part of the share of Elizabeth Kidney, to which he 
was entitled by the settlement; and that the daughter. Christian 
Kidney, claims as tenant in tail in consequence of the death of her 
sister the. premises in London, which were pan freehold and part 
leasehold, subject to the estate for life of her mother. The bill 
prayed an account of the money, received by the Defendant Christian 
Kidney, on account of the produce of the sale, and of the rents and 
profits of the testator Benjamin Kidney's said copyhold estates ; to 
be applied in aid of the funds for payment of the debts ; and that 
Christian Kidney may be decreed to account for the same with in- 
terest : an account for the same purpose of the share of the residue 
of Pomeroy's personal estate : an account of the freehold and lease- 
hold estates in London devised and bequeathed by the testator Kid- 
ney to his wife for life ; that those estates also may be subject in aid 
in the same manner; and for that purpose an account of the rents 
and profits received, and a sale of those estates ; the bill insisting, 
that the testator by his marriage settlement became a pur- 
[* 143] chasec of two third * parts of the share of his wife in the 
residue of her father's personal estate ; and though the 
testator did not reduce that into possession, it became part of his 
personal estate ; and ought to be applied in aid of the funds for his 
debts ; that, the bond creditors having been paid to a great extent 
out of the personal estate, which was insufllicient for the simple-con- 
tracts, the real estates, devised to the Defendant Elizabeth for life, 
are liable to refund to the personal estate so much as it contributed . 
to the specialty debts ; and that the release of dower, thirds and free 
bench, executed by the Defendant Elizabeth, asjequired by the Will^ 
was a nullity ; as the testator was not at his death seised of or entitled 
to any freehold estate, whereof she was dowable. 

The answer of Christian Kidney stated, that by indentures, dated 
the 21st and 22d of November, 1769, subsequent to the marriage of 
the testator, a freehold estate, purchased by him for 700/., was settled 
to the use of hihfiself for life, with remainders to his wife for life, and 
to the issue of the marriage : and, in default of issue, according to 
his appointment ; in default thereof, for his heirs. The Defendant 
irfsisted, that these indentures were good against the creditors ; and 
the Defendant, as the only surviving issue, claimed under them ; and 
also as tenant in .tail, after the death of her mother, the freehold 
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.estates, comprised in the settlement and the leasehold estates, in set- 
tlement, absolutely ; being the only child, that lived to attain the age 
of 21 ; and she submitted, whether the said copyhold estates were 
by the Will made liable to the debts. 

The answer of the widow stated, that she apprehended, the testa- 
tor at the time of making that purchase, which was the subject of the 
settlement after the marriage, was a person of very con- 
siderable property, and * not in debt, except in his common [* 144] 
course of business, as a merchant or trader. By deed- 
poll, dated the 29th of November, 1787, she releasd ta the executors 
and trustees, all her dower, thirds, &c. ; by which deed it was 
declared, that it should not bar or affect the provision or benefit by 
the settlement or Will ; or, to which she might be entitled out of 
the personal estate of her father, by his Will, or otherwise. She 
represented, that, in case her interest in the freehold and leasehold 
estate of the testator, devised and bequeathed to her for life, is to be 
impeached, an inquiry ought to be made as to her right to dower in 
the freehold estates sold ; and that she ought to h^ve a compensation 
out of the produce ; and she also claimed dower out of the freehold 
estates, last purchased by him. 

Mr. RomiUy and Mr. Leach, for the Plaintiffs in the second and 
supplemental causes, the creditors. 

The settlement of 1769, being made after the marriage, and with* 
out consideration, is void as against creditors. The question now to 
' be discussed upon the supplemental bill, is, whether the copyhold 
estate, not being surrendered, passed by the Will. In favor of cred- 
itors the want of a surrender may be supplied ; though copyhold 
estates are not mentioned in the Will. Where a devise is for cred- 
itors, and such general words are used, either by a direction for sale 
or by way of charge, an intention to devise the copyhold estates as 
well as freehold is presumed; and therefore the want of a surrender 
will be supplied. That is not done in favor of a wife or children ; un- 
less there is an express devise for them. The distinction, though 
frequently treated as capricious, stands upon extremely good reason '; 
that in the case of wife or children the intention cannot be under- 
stood or presumed to be to devise those estates. Where 
a testator * is about to satisfy the moral obligation to pro- [* 145J 
vide for a wife or children, it is impossible to say, to what 
extent he means to do so. He makes a provision for them by giving 
a freehold estate. They are by that disposition provided for ; and it 
is impossible to say, upon what ground he intended to devise the 
copyhold estate, as well as the freehold. The obligation is vague, 
indefinite ; and the extent unlimited. B^t in the case of creditors 
the moral obligation has a certain extent : viz. to pay all his debts. 
He says, he intends to satisfy that obligation. The precise purpose 
to pay all his debts is apparent : but all his debts cannot be paid 
without taking the copyhold, as well as the freehold, estates. A sub- 
sequent clause in the Will shows clearly, that he intended his copy- 
hold estates : and even conceived, that he had surrendered them. 
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By that clause he gives the remainder in the freehold estates, devised 
to his wife for life, and all other bis freehold, copyhold, and custom- 
ary, messuages, and lands, not before mentioned and devised, to iiis 
daughters in tail, with remainder to himself in fee. There is great 
inaccuracy certainly in this : the preceding part of the Will- having 
disposed of every thing, except what he had before given to his 
wife for life. But he clearly conceived, that his devise extended to 
some copyhold estates, and, that the devise he had made would pass 
them. 

But, upon authority also, it is settled, that a testator, charging his 
estates with his debts by the general description of all his real estate, 
or, all his messuages, lands, tenements, or hereditaments, shall be 
held to have intended to comprise copyhold estates ; if his other es- 
tates are not sufficient for the debts ; the case of the creditors being 
distinguished in this respect from that of a wife or children ; where 
there is no determinate purpose, requiring the Court to include the 
copyhold estate. This was decided in Drake v. Robin- 
[* 146] son (1), ^Hasletoood v. Pope (2). Coombs v. Gibson (3). 
There is one authority, Challis v. Casbom (4) ; which 
does not make the distinction between creditors and a wife or chil- 
dren ; but that case must be considered over-ruled by the two sub- 
sequent cases in Peere Williams, and Byas v. Byas (5) ; which is 
an express decision against a wife upon that distinction ; which pre- 
vails to a farther extent ; as, where the copyhold estate descends to 
an heir, altogether unprovided for : there is no doubt, that it would ' 
be affected by debts ; though certainly not for a wife or children. 

Mr. Alexander, Mr. HoUisty and Mr. Trower, for Elizabeth Kid- 
ney, and Christian Kidney, the widow and (daughter of the testator. 

The intention of the testator is clear, that his widow and family 
shall have this small part of. his estates ; and the creditors being, as 
far as they obtain satisfaction out of his real estate, mere legatees, 
cannot dispute any devise by his Will, clearly intended by the testa- 
tor. As to the equitable assets, the creditors are in the same situa- 
tion as legatees ; and the doctrine of election applies to them as 
much as to any other legatees. Therefore they can neither affect 
the leasehold or personal estate, nor the real estate by the means of 
marshalling. There is no authority upon this question ; and upon 
principle why should they, taking a benefit under the Will, reject 
the condition ; which is, not merely implied, but expressed, in this 
instance ? Taking the benefit of the wife's dower, can 
[* 147] they dispute the particular * provision, substittited by the 
Will for that, and at this time put an end to the election, 
that has been made ? Nf case comes nearer to it than this. Where 
a devise is made for debts and legacies, both apparently put upon 

(1) 1 P. Will. 443. 

(2) 3 P. Will. 322. 

(3) 1 Bro. C. C. 273. 

(4) Pre. Ch. 407; 1 Eiq. Ca. Abr. 124 ; Gilb, 96. 

(5) 2 Ves. 164. 
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the same footing, yet it has been said, the debts shall have priority, 
to the extent even of exhausting the whole fund. That however 
proceeds upon the supposed intention to arrange them •according to 
their legal order : neither being entitled out of the real estate, ex- 
cept through the devise. The testator's object in making this pro- 
vision for the creditors was, that the widow should take this property. 
The next consideration is upon that part of the property, which 
is protected by the post-nuptial settlement : the creditors insisting, 
that they are entitled to defeat that settlement, if the testator was 
indebted at the time. Not one of these debts was contracted with- 
in years of that settlement. There is no foundation for presuming, 
that at that date a single. debt existed. A creditor, impeaching a set- 
tlement upon that ground, must come here, proving, that there were ' 
debts at that time : otherwise the bill must be dismissed ; for it is 
not the habit of the Court to direct an inquiry, in order to furnish a 
case for the Plaintiff. He must come with a case proved. If any 
inquiry could be directed, it should be, whether any of the debts now 
existing were due at that time. It is not enough to show, that he 
was a debtor at the time, in trade, or in any other way. This de- 
pends upon the Statute of Elizabeth (1) ; with reference to which 
the question is precisely the same, whether the party is in trade, or 
not: the case of bankruptcy being quite distinct. It is not only 
necessary to show, that the debts now existing were exist- 
ing at that time, but the relief is * to, be given only to [* 148] 
-such of the present creditors, who were creditors, at that 
time ; and subsequent creditors are not let in. There is no friud 
upoA any other creditors. The settlement cannot be held fraudulent 
again8^ creditors, whose debts were not contracted at the time; 
unless a very particular case is made : as if the settlement was 
made with the object of contracting a great debt. In Ijush v. WiU 
kinson (2) the inquiry, now pressed, was refused ; and the bill was 
dismissed with costs ; leaving the Plaintiffs to make a better case, if 
they could. That case is also an important authority as to the na- 
ture of the inquiry. Upon the other supposition no man could 
make a voluntary settlement ; for there is no man, who does not owe 
something ; and therefore, if a single debt is an objection, no volun- 
tary settlement could stand. The question is, whether it was a 
fraud ; and, whether the creditors were disappointed by that fraud : 
Stephens v. Olive (3). In Montague v. Lord Sandwich (4) Lord 
1 ■ 

(1) Stat 13 Eliz. c. 5. 

(2) Ante, vol. v. 384. 



(3) 2 Bro. C. C. 90. 

(4) In " 



Chancery, 2d July, 1797. Cited from tlie Decree. The Bill waa filed 
by natural children of the late Lord Sandwich, claiming under an indenture of 
assignment, dated the 6th of February, 1783, by the Earl, of a reversionary in- 
terest in a sum of 2680/. Old South Sea Annuities, and indentures of lease and 
release, dated the 5th and 6th of June, 1787, conveying freehold estates to trustees 
" upon trust to sell, and, stand possessed of the proiduce for such persons as Lord 
Sandwich should appoint by Deed or Will, and a deed of appointment, dated the 
6th of June, in pursuance of that powec, subject to his interest for life, for such 
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Rosslyn made a declaration as to the extent of this doctrine : that 
the deeds of 1783 and 1787 were void as against the creditors of the 
late Earl of Sandwich, who were creditors prior to the dates of the said 
deeds ; and directed an inquiry, whether the late Earl of Sandwich 
was indebted previously to the date of Uiose deeds respectively ; and 
to what amount. In that case natural children were the Plaintiffs : 
not creditors ; as in Lush v. fVilkiruon ; which shows the reason of 
. that inquiry. * If a creditor had been Plaintiff, and had not made out 
the case, the bill would have been dismissed. Upon this head there- 
fore this bill must be dismissed ; or an inquiry must be directed a^ 
to the debts due at the date of the settlement ; and no other credi- 
tors are entitled to relief. 
[* 149] *Next, as to the copyhold estates, not surrendered to 
the use of the Will : the widow is entitled to free-bench. 
' The question, whether the want of a surrender is to be supplied 
against the heir, suggests the observation, that the decree, that has 
been made in these causes, is a very extraordinary decision ; how- 
ever considerable the authority ; and though we must give way to 
the authority, it is not easy to follow the reasoning ; for it is clear, 
the testator intended, not, that the surplus should go as the residue 
of the personal estate ; but, that it should go to the persons, to 
whom that is given, and in the same course. As to these copyhold 
estates, the first consideration is, whether he intended to pass them : 
the next, whether the want of a surrender ought to be supplied. In 
many cases, it is true, a distinction had been taken between credi- 
tors and a wife and children ; but in those cases the consideration 
was, not a question of intention, but, whether the Court would «ct, 
or not ; as in the instance, where the heir was unprovided for, &c. 
the Court will not interfere, and lend its aid, on account of the hard- 
ship. But this is a question of intention ; and how can there be any 
difference of intention upon the same words ? The only authority 
that can be considered a decision, (the others being mere dictOy) is 
Drake v. Robinaan ; which seems to have turned upon the words 
*^ real estate." To that is opposed ChaUis v. Casbom (I) ; an ex- 
press decision upon the point. In this conflict of autnority resort 
must be had to principle. If the Court finds words, showing the 
intention to pass the copyhold estate, the want of a surrender must 
be supplied in favor of creditors against a wife or children, and even 
against an heir unprovided for (2). It is purely a question 
[* 150] of intention ; and then * the cases of creditors, wife or 
children, cannot be distinguished. 

persons, in such shares, &c. as in the deed of 1783, as to the Old South Sea An- 
nuities. The Decree declared, •* that the deeds, dated the 6th of February, 1783, 
and Uie 5th and 6th of June, 1787, are void as against the creditors of the said 
John, late Earl of Sandwich, who were creditors prior to the said deeds ;" and it 
was referred to the Master to inquire, whether the late Earl of Sandwich was in- 
debted prior to the said deeds respectively, and to what amonnt ; see poH, the note, 
156. 

(1) Pre. Ch. 407 ; 1 Eq. Ca. Ah. 124 ; Gilb. 96. 

(2) See cmUt HUU v. Downtouy vol. v« 557 ; and the note, iii. 68. 

VOL. XII. 7* 
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It is perfectly settled, that these general words do not prima facie 
import copyhold estate ; but, to pass them, that intention roust ap- 
pear from circumstances. The state of the fund, and of the family, 
as a ground of construction, to raise an inference of intention, has 
been rejected in many instances ; with the single exception, that the 
nature of the thing is examined ; as, that there is no freehold estate. 
But the Court has never permitted afi examination into the amount 
of the debts ; in order to ascertain, that there is not sufficient to pay 
them. 

If the surrender is to be supplied, and the copyhold estates are not 
sufficient for the debts, the next question is as to the rents and 
profits ; and in no instance of a surrender supplied has the account 
beert carried back against the heir ; which would be the utmost hard- 
ship. This family has been living upon the rents. The Court has 
never gone beyond simply supplying the surrender. 

Mr. Romilly, in reply. — ^The doctrine is new, that every creditor, 
coming upon a fund, that is not by law liable, is to be considered as 
a legatee. As the testator has subjected to these creditors a fund, 
not subject by law, is the Court therefore to presume, that what is 
sometimes called the natural and legal fund should not be liable ? 
The doctrine of election has no application to this case. As to the 
settlement, it is true, Stephens v. Olive^ and Lush v, Wilkinson es- 
tablish, that it is not sufficient, that the testator was indebted at the 
date of the settlement, unless the debts existing at that 
time are still unsatisfied, or the * man*was insolvent at the [*15I] 
time. With reference to that a case ofdifiiculty mght 
occur ; where it could be shown clearly, that he was indebted at the 
date of the settlement ; that all those debts had been paid ; but paid 
by the money, borrowed from the Plaintiffs, filing the Bill. In such 
a case the Court would have great difficulty in deciding that settle- 
ment not to be a fraud upon those Plaintiffs. Ltish v. Wilkinson 
stood before the Court under very different circumstances. The 
single object of that Bill was to set aside the settlement. The suit 
had no other purpose. The Plaintiff undertook to show, that the 
settlement was fraudulent. In this case all the circumstances, as to 
the settlement, arise upon the answer. The Plaintiff in the credi- 
tor's bill knew nothing of it ; and bad no opportunity of going into 
the circumstances. 

As to the copyhold estate, Drake v. Robinson, (1) which is in a 
reporter of great authority, has never been disputed ; and is subse- 
quent in date to Chattis v. Casbom (2). Though there are ques- 
tions, that the Court will not decide upon a Will by the state of the 
property, that is no universal rule, that the Court will not in any in- 
stance ascertain, what is the subject, and whether it will answer the 
purpose ; where the question is, whether a particular subject passed 
by a Will ; or, where a particular purpose is stated to be in view ; 

(1) 1 P. Will. 443. 

(2)* Pre. Ch. 407 ; 1 Eq. Ca. Ab. 124 ; Gilb. 96. 
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and in Drake v. Robiman an inquiry was directed, whether there 
was sufficient for the debts without the copyhold (1). In Rumbold 
V. Rtimbold (2) after a devise of estates, as well copyhold as free- 
hold, this recital, <' the copyhold part thereof, having been 
[* 152] previously surrendered to* the use of my Will," was held 
an allegation, that he had surrendered them all ; and it 
was of no consequence that he had some, not surrendered ; for, bcr 
ing intended to pass, they would pass. As to the account of the 
rents, if the opinion of the Court is, that the testator intended to 
devise, from the instant of his death the heir is a trustee (3). 

Feb. I8th. The Masteb of the RoLr.8. [Sir William Gkant]. 
These causes come before the Court upon a Supplemental Bill, 
filed by creditors, for the purpose of subjecting to their debts other 
property of the testator, their debtor, than was comprehended in the 
original decree. The question in the original causes s^ems to have 
been confined entirely to the surplus produce of the real estate, sold 
by the trustees under the Will ; and the point decided is, that that 
surplus produce was applicable to the payment of debts, generally ; 
that is, that the real estates were to be considered as devised for 
the payment of debts. I suppose it was then imagined, that the 
personal, estate, and the produce of the real estate sold, would to- 
gether be sufficient for the debts. It has turned out otherwise ; and 
the creditor, having found other property, not comprehended in that 
decree, filed this Bill, for the purpose of obtaining an application of 
that property. It consists of three descriptions : 1st, the share of 
the residuary estate of Mr. Pomeroy ; to two thirds of which the tes- 
tator became entitled by his marriage settlement. As to that there 
is no question. The next description of property is the estate, de- 
vised to the wife for life, in order to raise a provision for 
[* 153] her in lieu of dower. To this claim different * objections 
are made on the part of the widow. First, it is said, it is 
inconsistent with the arrangement, that took place in the original 
causes ; for, if this claim had been then set up, the widow would 
not have elected, as she did elect, to take the estate devised in satis- 
faction of her dower ; and she had a right to an inquiry, whether she 
was entitled to dower or free-bench ; and, what the value of her 
dower or free-bench was : that upon the supposition, that no such 
claim was to be made, she elected to take under the Will, and to 
relinquish her dower, according to the condition imposed upon her 
. by the testator. The right of the creditors must be now precisely 
what it was at the death of the testator; unless it can be'shown, 
either, that they are barred by something, done in the original causes ; 
or, that they have in some way released and given up that right. 
Nothing was decided in- the original causes, that bars their claim 
upon other property of the testator. Upon what ground can the 

(1) Andrews v. Emmoty 2 Bro. C. C. SSW'. 

(2) AnU, vol. iii. 65. 

(3) See 2 Atk. 284 ; 3 Atk. 124, 125. 
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Coart say, they are to be contented with the estate, devised for pay- 
ment of the debts, and are to be deprived of their ^ legal remedy 
against the devised estates ? The devisees cannot affect any rights 
of the creditors. It i» true, the arrangement made proceeds upon 
the supposition, that this property may not be called for by the cred* 
itors. But the consequence is only, that the widow will not be 
bound by any election she then made. The argument now must be 
upon the same ground, as if this claim had been then brought for- 
ward. She must be let in now to any of her legal rights ; and an 
inquiry, in what estates she was entitled to dower or free-bench ; 
her, election, as being made under a mistaken impression, that the 
creditors were not to make any claim upon those estates, not binding 
her m. 

♦Another objection, made for the widow is, that the [* 154] 
creditors take a benefit under the Will of the testator by 
the devise for payment of the debts, generally ; and therefore they 
shall not be permitted to disappoint that part of the Will, by which 
a provision is made for the widow ; that is, that the doctrine of elec- 
tion is to be applied to creditors (2). It is utterly inapplicable. It 
never has been so applied ; and half the decrees upon marshalling 
assets are wrong, if there is any ground for that claim. It is true, 
creditors. by simple-contract cannot have any right, except by mar- 
shalling, against the real estate ; unless the testator thinks fit to de- 
vise it for satisfaction of the debts, generally : yet they have never 
been held to stand in the same light as legatees. When the testa- 
tor lets in such creditors by a charge, it is now settled, whatever 
doubt may formerly have been entertained upon it, that creditors 
under a charge of debts and legatees are to be paid in p^ference to 
legatees ; and though the Statute of Fraudulent Devises would un- 
doubtedly prevent a devise for payment of legacies, so as to disap- 
point creditors by specialty, it would not prevent a devise for pay- 
ment of debts, generally ; though the effect would be to let in cred- 
itors by simple-contract to the prejudice of creditors by 'specialty (3). 
If there is any foundation for this doctrine of election, the case never 
could have happened, where there was a charge upon any part of 
the estate for debts ; whereas the creditors by specialty are per- 
mitted, and the creditors by simple-contract are by mar- 
shalling permitted, to follow the devised estates, if * there [* 155] 
are no estates descended : or, if the descended estates 
have been applied. In this case the decree is wrong upon this doc- 
trine ; for the legatees are disappointed by the specialty creditors 
taking the personal estate. 

It is then stated, that there is at least one part of this property, 
that cannot be affected ; being in setdement. With regard to that 
part, that was settled before the marriage, the creditors do not at- 

(1) See the notes upon Election, onie, vol. 523, 7. 

(2) Deg V. Deg, 2 P. Will. 418. See the note, ante, vol. i. 523. 

(3) See Ridout v. Lord Plymouth, 2 Atk. 104 ; lAngard v. Lord Derby, 1 Bro. 
C. C. 311 ; Hughes v. Dolhen, 2 Bro. C. C. 614. 
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tempt to affect that. The other part is said to have been settled 
after the marriage. With respect to that part, the question is, 
whetlier this settlement is to be considered fraudulent against the 
creditors. It is said, as the creditors have not proved, that the tes* 
tator was indebted at the date of the settlement, that is not now to 
be made a subject of inquiry. The case of Lush v. WWcinson (1), 
cited in support of that proposition, does not resemble this case. In 
that cause the bill was filed for the express purpose of affecting the 
settlement, upon the ground, that the settler was insolvent at the 
time it was made. Theje was no evidence in support of the bill ; 
and there was evidence to the contrary, produced by the widow. 
The only reason for surprise therefore is, that Lord Alvanley did 
not absolutely dismiss the bill ; instead of giving liberty to file 
another. But in this instance the creditor, not apprised of the set- 
tlement, filed the bill, to affect all the devisees ; and this settlement 
came out in the answer ; which led to inquiry. Though there has 
been much controversy, and a variety of decision, upon the ques- 
tion, whether such a settlement is fraudulent as to any creditors, 
except such as were creditors at the time, I amxlisposed to follow 

the latest decision, that of Montague v. Lord l^ndtoich ; 
[* 156] * which is, that the settlement is fraudulent only as against 

such creditors as were creditors at the tim6 (2). 
The next claim is that of the copyhold estates, not surrendered to 

(1) Ante, vol. v. 384 ; HoUowmi v. MUard, 1 Madd. 414. 

(2) Syhu V. Hastings, at the Rolls, 1814 : mentioned by the Vice Chancellor, 
1 Madd. 421. 

The Decrte in Montague v. Lord Sandwidij stated in the note, anie, 148, is 
confined to creditors prior to the deeds : but Lord Rosslyn, when the Cause was 
heard, said, that if there is any creditor, whose debt would be prejudiced by the 
voluntary settlement, it throws the subject into assets ; and lets in all the creditors. 
This appears also to have been the opinion of Lord Hardwicke ; who in 3 Atk. 94, 
fValkar v. Burrows, agrees, that, " if he had been indebted at the time, it would 
have run on, so as to take in all subsequent creditors :" and 2 Ves. 11, says, he 
knows of no case upon the 13 Eliz. ** where a man, indebted at the time, makes a 
mere voluntary conveyance to a child without consideration, and dies indebted, 
but that it shall be considered part of his estate for the benefit of his creditors." 
In Beaumont v. Thorpe, also 1 Yes. 27, the settlement was declared void against 
the Plaintiff, and, as Mr. Belt adds from the Register's Book, ^ all judgments and 
specialty creditors ;** and the older authorities, Dyer, 295, and the didwn of 
Walmesley, Cro. £1. 445, Upton v. Basset, refer to creditors generally. The dis- 
tinction between creditors prior and subsequent to the settlement appears first in 
Leiokner v. Freeman, Pre. Ch. 105 ; 2 Freera. 236 ; 1 Eq. Ca. Ab. 196, pi. 5. In 
the first and last of those books, probably from the same note, (see Preface to Mr. 
Finch's edition of Pre. Ch. 5 Vin. 408; 21 Vin. 489), another obiection is princi- 
pally relied on, of a singular nature certainly ; that the Plaintififs debt was founded 
only in malefido ; and Uierefore it was conscientious to prefer the other debts be- 
fore it : in effect, that a demand of compensation for the highest civil injury has 
less foundation in conscience than a common debt. The Statute certainly imports 
something beyond creditors and debts by this very particular and detailed expres- 
sion, of other persons, whose actions, suits, damages, &c. are or may be in any- 
wise disturbed, hindered, delayed, &c. The more recent authorities have adopted 
what seems to be the true construction, that the settlement is void only as against 
those persons, before mentioned as creditors and others, whose actions, suits, debts, 
&c. it was devised and contrived to delay, hinder or defraud. 
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the use of the Will. It n contended, that, though the copyholds 
are not surrendered to the use of the Will, the want of a surrender 
is to be supplied in the case of creditors ; provided there are general 
words, sufficient to extend to copyhold estate. The words of this 
Will are sufficiently general to comprehend all the real estate ; 
<< messuages, lands, tenements, and hereditaments." It is contend- 
ed by the Plaintiff in the supplemental bill, that the case of credi* 
tors is distinct from that of a widow, or younger children ; that, 
though in favor of a widow, or younger children, the Court will not 
supply the want of a surrender, unless copyhold estate is expressly 
mentioned, it is otherwise in the case of creditors ; that the distinc- 
tion has been settled by different decisions ^ that, though in ChallU 
V. Casbom (1) the Lord Chancellor thought, the Court had never 
gone so far as was then required, viz. to hold, that the question, 
whether the want of a surrender could be supplied, depended upon 
the point, whether the estate was wanted for debts, yet in Drake v. 
Robinson (2) Lord Macclesfield expressly decided, that if it is want- 
ed for debts, and there is a general devise of lands for payment of 
debts, the devisor shall be intended to mean to include 
* his copyhold estates. In Haslewood v. Pope (3) Lord [* 157] 
Talbot recognises that doctrine ; and the case of MaUabar 
v. MaUabar (4), also decided by Lord Talbot, seems to have pro- 
ceeded upon it ; for in that case the question was made, whether 
the unsurrendered copyholds were wanted for debts, or not ; and the 
fact, that they were not wanted, being admitted, the original Bill 
was upon that ground dismissed. That carries with it an implica- 
tion, that, if they had been wanted for debts, they mu9t have been 
applied. There is also a case, Lindopp v. Eborall (&), in which 
Lord Thurlow appears to take it for granted, that this is the estab- 
lished doctrine. It must now therefore be considered as settled, 
that, if it is necessary for debts, the want of a surrender is to be 
supplied ; though copyhold estates are not expressly mentioned. 

But this question does not rest entirely upon that general doc- 
trine : for there is in this case particular evidence of the testator's 
intention to pass his copyhold estates ; for after the general descrip- 
tion of all his messuages, lands, tenements, and hereditaments, ex- 
cept the estates, afterwards given to his wife, he makes a disposition 
of all other his freehold, copyhold^ and customary, messuages, lands, 
&c. It is true, that is a disposition, which cannot have any opera- 
tion. The testator having already disposed of all his lands, there 
could not be any other lands, undisposed of ; as he had no copy- 
hold estate in London, upon which that disposition could operate. 
But it shows his apprehension, that copyhold, as well as freehold, 
estates, were the subject of his devise. He understood himself to 

(1) Pre. Ch. 407 ; 1 Eq. Ca. Ab. 124 ; Gilb. 9a 

(2) 1 P. Will. 443. 

(3) 3 P. Will. 328. 

(4) For. 78. 

(5) 3 Bro. C. C. 188. See Judd v. Pratt, post^ vol. xiii. 168 ; xv. 380. 
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have been already disposing of copyhold estate. Therefore, if 
necessary, his intention to dispose of copyhold estate might be 
resorted to, and would be sufficiently apparent. But for the rea- 
sons I have given it is not necessary. 

A question is then made by the customary heir, whether she is 
to account for the rents and profits. It is said, the Court only sup- 
plies the want of a surrender, withotkt directing an account. Upon 
principle that cannot be so : for from the moment the copyhold 
estates are held to pass, the customary heir is a mere trustee from 
the beginning for the person, to whom the copyhold estates are 
given. The Court must therefore decree, that the whole estate be- 
longs to the person, to whom it is given ; except so far as by its par- 
ticular rules it refuses to carry the account back farther than a given 
period (a) ; though the right to the estate is perfectly clear (1). In 
Cook V. Arnkam (2) an account was decreed only from the date of 
the bill upon the ground, that the younger son was guilty of great 
laches in not having asserted his claim for fourteen years. But it is 
difficult to apply that doctrine to the case of creditors ; who have 
no specific right or interest in the estate ; but have only a right to 
have their debts paid, and the estate applied, so far as is necessary 
for that purpose. These creditors might not know, until the ac- 
count was taken, that it was necessary to make any claim to these 
copyhold estates ; and it was uncertain whether, even allowing them 
to pass, they were to be applied, until the freehold estates should 

have been exhausted. Laches, therefore, is not to be im- 
[* 159] puted to them, as to a * specific devisee, in not having 

sooner asserted their claim (3) (i). The claim is made, 
when they find it necessary for the satisfaction of their demand to 
make that claim. As to the objection, that this was the case of an 
infant during a considerable part of the time, that makes no differ- 
ence, where the devise is, of an estate to be sold for payment of 
debts. In that ^se an infant is as an adult. In this instance by 
construction the copyhold estates are devised. They did not des- 
cend upon the infant ; supposing it true, as I do not conceive it is, 
that the rents of an estate, descended upon an infant, could not be 
applied. 

These are all the questions in this case t and, these points being 
disposed of, the directions to be given are much of course. 

See, aidt^ the notes to 5. C. 1 V. 436. 

(a) See Andnw v. Wrigity, 4 Bro. C. C. (Am. ed. 1844,) 135, 138, notes ; YaU 
V. Mosel^y ante, 5 V. 480, note (o); Adieriof v. Boe^ ib. 565, note {b), and cases 
cited. 

(1) As to the Limitation of Accounts, see the references in the notes, cmie, vol. 
V. 439; vi. 215; PMward v. PreaeoUy viL 541. 

(2) 3 P. WUl. 283; For. 35. 

(3) ffhicheote v. Laiorenoe, ante, vol. iii. 740, [752 Mr. Hovenden's note (2).] 
(6) But see Heny v. Dinwoodyf 4 Bro. C. C. (Am. ed. 1844,) 257, d teq. and 

notes. 
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HARDING V. HARDING. 

{1806, FsB. 20.] 

Order to take the answer of DefeDdants, out of the jorisdiction, without oath and 
signature. 

The object of this bill was to obtain the sale of an estate, and a 
distribution of the money according to the rights of the parties. A 
motion was made, that the Answers of two of the Defendants, who 
were out of the jurisdiction, should be taken without oath, and put 
in without signature, upon an affidavit by their fiather, that he has 
authority to act for his sons. 

The Solicitor General [Sir Samuel Romitty], in support of the 
Motion, cited the late cases of Sir Henry GmUim (1) and Bayley v. 
De Wclkiers (2). 

*The Lord Chancellor [Erskine], observing, that the [* 160] 
object was reasonable, and the cases cited precisely in point, 
made the Order (3). 

See the note to v. La&e, 6 V. 171. 



(1 ) AnUy vol. vL 285 ; ^ v. Ldht, 171. 

m AnU, vol. X. 441. 

(3) See Codmer v. Heney, pott^ vol. xvixL 468; extendmg this practice to a 
Defendant in this country without any special circumstances; but qualifying the 
Order thus : th^t the Defendant be at liberty to put in his Answer without signa- 
ture, where the Motion is by the PlaintiC 
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THE SITTINGS AFTER HILARY TERM. 

[46 Geo. III. 1806.] 



BIDDULPH V. BIDDULPH. 

[Rolls.— 1806, Feb. 18.] 

MoifKT, under a direction to be laid out in land, considered as real estate under a 
general disposition by the Will of a person, entitled to it absolutely in either 
shape, of *'the money and land," in the absence of intention (a): the word 
"money " being answered by another fund, of Stock. 

John Tournay by his Will and Codicil, dated in 1732 and 1735, 
after devising all his real estate to Robert and Francis Biddulph, and 
their heirs, to the use of several persons, and their issue male in 
strict settlement, with the ultimate remainder in fee to Michael Bid- 
dulph, gave all his jewels, furniture, plate, pictures, goods, and other 
effects, therein mentioned, to Robert and Francis Biddulph, and the 
executors of the survivor ; upon trust as to the plate, furniture, and 
other the personal estate therein mentioned, to permit the respective 
persons named, and their issue male, to whom he had devised his 
real estate, to have the use of the said jewels, plate, furniture, and 
other personal estate, before mentioned, during the respective times, 
and according to the interest they should have in the real estate ; 
and, after some legacies, he gave and bequeathed the rest, residue, 
and remainder, of all and every his goods and chattels, and ready 
money, stock in the public funds, and government securi- 
[* 16&] ties, and * all other his estate of what nature or kind so- 
ever not before given or bequeathed, his just debts and 
funeral charges being first thereout paid and defrayed, to Robert 
and Francis Biddulph, and the survivor, his executor, &.c. upon trust, 
with the approbation of his executor, to lay out the same in the pur- 
chase of freehold lands of inheritance for the maintenance of his 
mansion-house at Esher ; and to settle and assure the same to and 
for the several purposes, and to the use of the respective persons, to 
whom his real estate was limited and directed, and according to the 
several and respective interests, that the said persons respectively had 
by his Will in the said real estates, and subject to the several annuities 
by his Will granted, and in such manner as his freehold estate was 
thereinbefore settled ; and until a purchase could be made, that the 
interest, increase or produce, of the residue of his personal estate 

(a) See this subject considered and the cases cited in note (a) to Whtldalt v. 
Partridge, ante, 5 V. 397; PuUeney v. Darlington, 1 Bro. C. C. (Am. ed. 1844,) 
238, ond note (21); 2 Jarman, Wills, ch. 19, p. 523, et seq. 
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should be paid to the several persons respectively, as the rents and 
profits of his real estate by his Will were directed to be paid. 

The testator died in 1736. None of the tenants for life had any 
issue male, who lived to take the real estates. Catherine Tomkyns, 
the surviving tenant for life, died in 1781. Michael Biddulph by 
his Will, dated in 1749, and duly executed to pass real estate, de- 
clared, that as to the reversionary interest, which he had in the estate 
of John Tournay, he made no disposition ; being desirous, in case 
the contingencies happen, upon which the same is limited to him 
and his heirsjcthat the same may descend to his heir at law. He 
died in 1759 without issue, leaving his eldest brother Robert Bid- 
dulph, his heir at law. « 

Robert Biddulph died in 1772, leaving three sons : Michael, Ben- 
jamin, and Francis. Robert Biddulph by his Will, dated 
* the 27th of January, 1768, duly executed to pass free- [* 163] 
hold estate, devised and bequeathed, as follows : 

'* I Robert Biddulph do by this my Will give to my son Michael 
Biddulph, all my lands purchased of the late Mr. Hall," &c. : << all 
ray money, securities for money, and arrears of rent, to my son Fran- 
cis Biddulph to pay my debts, funeral expenses, and legacies ; and 
do make him my sole executor and residuary legatee : and for the 
money and lands, which Mrs. Catharine Tomkyns has the profits of 
during her life, that I give to my son Francis Biddulph paying to my 
son Michael Biddulph one third of the value of it, if living at her 
death : .if not, to his younger children." 

In 1764 the testator Tournay's plate, and other articles of personal 
estate, at Esher, given by his Will as heir-looms, were sold ; and the 
produce was laid out in 820/. 12^. 6^2. 3 per cent. Annuities in trust 
for the persons entitled to the real estate. The residue of the per- 
sonal estate of Tournay was laid out in 3148/. 0«. Id. in the name of 
Michael Biddulph ; who died in 1759. 

The bill was filed by one of the next of kin of Francis Biddulph, 
being the only child of his deceased brother Benjamin, against 
Michael, the eldest brother, heir at law, and other next of kin, of 
Francis Biddulph ; praying a declaration, that the 3148/. Os. Id, 
South Sea Annuities passed by the Will of Robert Biddulph as 
money, and not as real estate ; and that Francis Biddulph was at 
his death entitled to two third parts ; and was trustee of the re- 
maining third for his brothei Michael ; and that a transfer may be 
made accordingly. 

* The Defendant, the heir at law, submitted, that the [* 164] 
right of Robert Biddulph to the South Sea Annuities sub- 
sisted in him as real estate ; and passed under his Will to his sons 
Francis and Michael as real estate ; and at the death of Francis the 
two parts which belonged to him, were of the nature of real estate, 
and as such descended to his brother and heir Michael. 

Mr. Hart, for the Plaintiif, and the Solicitor General [Sir Samuel 
Romitty], for a Defendant in the same interest, contended, upon the 
question, whether this fund was taken as real or personal estate, that 
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the intention of the testator Robert Biddulph was to pass it as^ 
money ; treating it as money ; and treating as land the property, ex- 
isting in that shape. They observed, that the rule, in Rose v. Bart- 
let (1), though it had been a little shaken, was restored to its origi- 
nal strictness, in the late ease of Hiompscn v. Latvley (2) ; and ac- 
cording to that rule, as there was property actually answering the * 
description of land, that only could pass to Francis Biddulph as real 
estate ; and the rest must pass to him as personal property. There 
is no equity between representatives to change the nature of the fund. 
The Court will treat it, as they find it left by the owner. 

Mr. Richards and Mr. Wyatty for the Defendant, the heir, con- 
tended, that this property, originally personal, being directed to be 
laid out in land, given by the same words to the same persons, and 
charged in the same manner as the real estate, must be considered as 
land ; until an alteration by a person entided can be shown by a di- 
rect act of severance from the real uses, or presumed. The word 
<^ money " in the Will of Robert Biddulph, is satisfied by the other 

fund of stock. 
[• 165] • The Master of the Rolls [Sir William Grant] . — In 

this case Robert Biddulph was the absplute owner of the 
fund ; whether it was taken as money, or as land. He might have 
disposed of it, as either money, or land : but in the absence of all in- 
tention on his part it is to be taken as that, which this Court consid- 
ers it ; with the character tliis Court impresses upon it. The ques- 
tion is, whether from the passage in this Will the intention to give 
this fund as money is to be implied ; for no act is pretended. If he 
had died intestate, this fund would have gone to his heir ; and the 
other fund would have gone to his personal representative. The 
latter was originally given as specific articles, heir-looms : but the 
instant there was a tenant in fee or in tail of the estate, he became 
the absolute owner of these chattels ; and, being sold, and the money 
laid out in stock, the word " money " was properly applicable to 
them. There is a marked distinction therefore between the two 
funds. One would have gone to the heir ; the other to the personal 
representative. The Will of Robert Biddulph disposes in terms ' 
applicable to both : having the words " money and lands." The 
Will does not indicate any clear intention in • the testator to treat 
that as money, which according to the construction of this Court was 
to be considered as land. There might be some question, if there 
was nothing to answer the word '< money " except this fund. The 
argument upon the case of Ro$e v. Bartlet (3) and others, that have 
been referred to, would then apply. The Court must, if there is 
nothing else to pass by that denomination, suppose that fund to be 

intended : but will not apply the word improperly, if there 
[• 166] is any subject, to which it can properly apply. In • that 

(1) Cro. Ch. 293. 

(2) 2 Bos. & Pul. 303; ante, vol. v. 476; see the ref^nces, 478; Watkins v. 
Lea, antCf vi. 633. 

(3) Cro. Ch. 293. 
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^ case it is not to be used in any other sense than that, in which 
this Court use^ it. Something is necessary to show, that the 
party himself considered that, which this Court c^ls land, as being 
money. In this instance there is absolute absence of intention : as 
there are funds, which answer either description ; and, being indiffer- 
ent, the Court of necessity follows it own construction : the testator 
having given no indication, that he meant to use the word otherwise 
than in its vulgar sense (1). 

Whether, in ail cases, where the limitations of uses in land, directed by a tes- 
tator to bo purchased with his personal assets, become united in the same individ- 
ual who is entitled to, and has actual possession of„ the testator's personal estate, 
the uses ought to be considered as discharged or merged, or whether the gene- 
rality of that doctrine may admit some qualification, see, antt, the notes to Hash- 
high r. MasUr, 1 V. 201 ; see, also, note 3 to ExparU BromfiM, 1 V. 458. 



PURCELL V. M'NAMARA. 

[Rolls,— 1806, Feb. 18, 19.] 

Order to refer back to the Master an Examination, under the direction in a 
Decree for examination of the parties, to see, whether it was sufficient 

Exception to the Report, and in the general terms, that the Master had reported 
the Examination sufficient, whereas he ought to have reported it insufficient, is 
regular; but not to be encouraged; and therefore, being over-ruled, Costs 
beyond the deposit were given. 

Under the decree in this cause, directing inquiries to be made, 
and accounts to be taken, with the usual direction, that all parties 
shall be examined upon oath, the Defendant exhibited interrogatories 
for the examination of the Plainttf}', as to sums of money 
♦ alleged to have been advanced by him upon her account. [* 167] 
The interrogatories were settled by the Master ; Bnd an 
examination was put in ; with which the Master was satisfied. An 
order was then obtained ; referring the examination back to the Mas- 
ter, to look into it ; and see, whether it was sufficient ; and the Mas- 
ter under that order j'eporting, that it was sufficient, an exception was 
taken : stating generally, that the Master had reported the examina- 
tion to be sufficient ; whereas he ought to have reported it insuffi- 
cient. The exception coming on for argument, an objection was 
taken for the Plaintiff, that such an exception was irregular. 

(1) See the notes, anU^ vol. i. 45, 204. This decision follows Lord Eldon's 
opinion, viii. 235, in ffheldcde v. Partridge, in opposition to that of Lord Rosslyn 
in ffaiker v. Dtnne, ii. 170, that there is no equity between representatives to 
change the nature of the property ; but it must go, as it happens to be found: Lord 
£ldon holding, that, to remove the impression of real uses, the money must come 
to the possession of the party, from whom the representatives claim: or, if it is in 
the hands of a third person, some act must be done, denoting a change of intention ; 
and so as to land to be cbn verted into money, A slight indication of tlie intention 
is sufficient. 

vol.. XII. ^ 
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The SoUdior General [Sir Samuel Komilly] and Mr. Hart, 'for the 
PlaintifT. — ^This exception* does; hot state,' in' what respect :the exam* 
ination is insufficient; which one or these interrogatories, which, 
though only four in nurnber,'are very long, ^ is not answered. There- 
fore, if regular, the mode ' of bringing the subject before theCourt 
makes it impossible for the Plaintiff to know, in what respect the, ex- 
amination is insufficient. In the instance of an answer particular 
exceptions are taken; pointing out the particular interrogatories, 
which, it is conceived, are not answered. 

But the whole proceeding is irregular, and not warranted by prac- 
tice. There is no instance of an exception to a report of this na- 
ture. The Master has settled, what the interrogation shall be ; to 
what points he wishes to have the examination of the party ; and he 
is satisfied ; which is the object of the decree. How can the Court 
review such a proceeding ? If there can be an appeal from the 
Master's decision, which is very difficult to conceive, it must 
[* 163] be upon some special * application, that the Master may 
require some farther examination. Upon an exception in 
this way the Court cannot possibly know, upon what the Master has 
proceeded. Such a proceeding as this is the source of infinite de- 
lay and inconvenience. The effect is a new bill, in the shape of in- 
terrogatories, for a new discovery of every transaction ; after all the 
usual process has been exhausted. 

Mr. Fonblanque^ Mr. Thomson^ and Mr. W. Agar, in support of 
the Exception. — The Master's Report is in very few instances con- 
clusive. The object of this direction, in every decree for an ac- 
count, fur the examination of the parties, is to prevent another suit : 
the parties having leave to do that by interrogatories, which must 
otherwise be done by suit. The examination of the party is in this 
case of extreme importance; and what other course is there of pro- 
ceeding by way of appeal from the Master's judgment ? This point 
is expressly decided by Lord Thurlow upon consultation with Sir 
Thomas Sewell, Master of the Rolls, in Stanyford v. Tudor .(!)•; 
and there is a late instance of such an exception in the case of X«u- 
cas V. Temple. In that case the Defendant Philips had put in an exr 
amination ; which was reported insufficient. He was committed for 
a contempt in not putting in his examination ; and, being in con- 
tempt, and for the purpose of clearing his contempt, he put in an 
examination, which was considered sufficient ; and upon that the ex- 
ception, in these general terms, was taken and allowed. The Court 
of Exchequer in the common case of an examination put in by the 
Defendant to interrogatories, if the Plaintiff is dissatisfied, 
[* 169] look into the * point, whether the examination is sufficient 
or not, upon Exception. 

Upon the other objection, it may be convenient to point out the 
specific interrogatories : but that is not the practice. In the case of 
an Answer, reported insufficient in particular instances, it is not 

(1)^2 Dick. 548. 



• 
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necessary to specify all. So upon a reference for scandal or im- 
pertinence the Exception is general : Mackworth v. Briggs (\). 

The Solicitor-General [Sir Samuel Romilly] in reply.^ — ^Tnere is 
no objection from the want of an Appeal from the Master's judg- 
ment ; for in the several instances of Reports, to which Exceptions 
cannot be taken, the judgment of the Court may certainly be ob- 
tained upon them in some other way ; by motion or petition (2) ; 
bringing the particular points upon which, the Master's judgment is 
complained of, specifically before the Court. The question upon 
such an application is, not only, whether the interrogatory is suffi- 
ciently answered; but also, whether it is material, or not. The 
present practice is in opposition to the case, in Atkyns.. Upon Ex- 
ceptions to an Answer, the Plaintiif must point out the particulars, 
in which the Answer is insufficient, and is then considered as hav- 
ing waived every other objection of insufficiency. But, after this 
point is decided, another Exception may be taken in the same gen- 
eral way ; and the subject may be brought repeatedly before the 
Court ; a most convenient instrument of delay. 

Mr. Richards, (being applied to by the Master of the Rolls) said, 
his impression was, that this is the proper mode of bringing the 
point before the Court. 

Feb. 19. * Master or the Rolls [Sir W. Grant].— [* 170J 
The case of Lucas v. Temple is an instance of an Excep- 
tion of this sort. As to Orders of Reference of this description, 
they are, whether very frequent or not, the established practice ; 
there are many instances of referring examinations to the Master, to 
look into them ; and see, whether they are sufficient. That, I think, 
must be for the purpose of bringing the question before the Court ; 
and in the case of Lucas v. Temple Lord Alvanley allowed an Ex- 
ception as general as this ; and made an Order, referring it back to 
the Master to review his Report ; and that the Plaintiff and his wife 
should be at liberty to exhibit farther interrogatories for the examin- 
ation of Philips ; and that Philips also should be at liberty to ex- 
hibit interrogatories to examine any of the parties. This decides 
the question in point of authority. It would not become.me upon 
any supposed inconvenience, to depart from a practice, established 
' by some of the most able of my predecessors. That this practice of 
excepting to Reports with regard to the sufficiency or insufficiency 
of examinations, and excepting in these very general terms, may be 
attended with con^derable inconvenience, is obvious. Ail the ob- 
servation I shall found upon that at present is, that the Court ought 
to look at the examination, brought before it in that way ; to see, 
whetiier there is a substantial defect: not wi|h a critical eye ; hold- 
ing insufficient every examination, that is not framed with the strict 
accuracy of special pleading. The more convenient mode would be 

(1) 2 Atlc. 181; Norwmf ▼. Rovot, 1 Mer. 135. 

(2) Lucai V. Ten^t^ antf., vol. ix. 299. 
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that, which Lord Thurlow mentions, with reference to an exception 

for costs (i) (a). An exception to the Report does not 
[•171] lie* for an improper allowance for costs. However the 

Master might perhaps Jn a particular instance deviate so 
far from the established rules as to costs, that it would be hard to 
exclude the party from bringing it before the Court ; and Lord Thur- 
low said, the proper course is a petition ; pointing out the particular 
grievance : and praying leave to. except. In that mode the Court 
would exercise its judgment ; and, if leave was granted, it would 
have the effect of confining the exception to the particular items. 
But in this general mode I must decide against the Master generally, 
without the possibility, that he should know, what is the ground. 
It may go back to him to re-examine the party ; and again, there 
may be an exception to the examination, as insufficient; and it 
would be difficult to say, at what period it is possible to bring the 
matter to such a distinct understanding between the Court and the 
Master, that it will be possible to understand the precise ground or 
the distinct variance. 

But, as this is in practice permitted, all I have to consider is, 
whether there is any substantial defect. If any reliance is to be 
placed upon the case of Sianyford v. Tudor (2), this is the only op- 
portunity the Court has of considering the materiality. If that be 
so, that the materiality ought to be taken into consideration, there 
is another inconv^ience, to which the practice necessarily opens ; 
that you must to a considerable degree hear the cause : at least I 
must hear the decree ; which it is difficult to do without hearing the 
subject, to which it referred. 

The first of these interrogatories is substantially answered, in the 

only way, in which a party in the situation of this Plaintiff 
[* 172] could be expected to answer. The * objection is, that 

she does not distinctly say, what part of a journey was 
defrayed at their joint expense. That is rather a question as to a 
conclusion of Law ; for she states that no arrangement took place 
upon it. Then she can only state the fact; and she says, the ex- 
pense was defrayed by each advancing money, as they had it. It 
is for the Master to say, whether that is at their joint expense. 
What more can she state than the fact ? It is not for her to say, it 
was at their joint expense. That therefore is sufficiently answered. 
As to the second interrogatory, I do not see, what bearing the ques- 
tion has upon the account ; which was referred to the Master. The 
decree has already decided, what deeds and accounts ought to be 
set aside, and upon what grounds. The subject of this question 
might be fit for the Lord Chancellor's consideration ; when consid- 
ering, whether a deed under such circumstances should be set aside • 

(1> PiU V. Mackreih, 3 Bro. C. C. 321. ' See ante, Lucas v. TVmp/e, vol. ix. 299 ; 
Holbedce v. Sylvester, vi. 417 ; and the note. 

(a) See 2 Smith, Ch. Pr. (Am. ed.) 137; Pttt v. Machtlh, 3 Bro. C. C. (Am. ed. 
1844,) note (1). 

(2) 2 Dick. 548. 
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but the Master could not derive any assistance from it. Then there 
is no substantial defect in the answer of the Plaintiff, that she never 
heard or was informed of any such opinions being taken ; and does 
not believe, she ever saw any such. Upon the third interrogatory 
the objection is, that the Plaintiff does not state, what admissions 
she made, except such as she might have made at the time, and by 
the signing the several deeds, &.c. The Decree has determined, 
that all her admissions, in the most .formal manner, by signing deeds, 
and settling accounts, are to go for nothing. Then can it be mate- 
rial, what parol admissions she made at the same moment, and ac- 
companying the written admissions ?• The Master could not pay at- 
tention to them. The fourth interrogatory, going to the payment, 
is material and relevant. But upon the whole answer, taken to- 
gether, it appears impossible to get from her by any num- 
ber of examinations more than a mere verbal * variation from [* 173] 
her former answer ; as she cannot give any better account 
than she has given ; for she says, she knows nothing herself ; but 
from certain accounts kept she took upon her to make out a sched- 
ule ; but could not from any knowledge of her own state any one 
advance made to her ; and, as to the schedule, she cannot to the 
best of her remembrance, information, or belief, say, whether the 
sums, stated by the Defendant, were advanced, or not, save as in 
the schedule set forth ; and that is, not from her own knowledge, but 
from certain accounts. The only effect of sending this back could 
be, to get the Plaintiff to vary a little the phrase of her answer : but, 
unless the answer is false, it is impossible for the Defendant to ob- 
tain any farther information or admission, by sending it back. 
My opinion is therefore, that this examination is substantially suffi- 
cient. 

The Exceptions therefore was over-ruled. 

For the Plaintiff an application was made for costs beyond the 
deposit, upon the discretion of the Court, under the general rule (1) 
established by Lord Rosslyn and Lord Alvanley. 

For the Defendant it was insisted, that the rule applied to a re- 
bearing of exceptions. 

The Master op the Rolls [Sir William Grant], said, that, if 
ever costs beyond the deposit are given, this is a case that calls for 
them ; as the practice of taking exceptions to these reports is most 
inconvenient, and to be discouraged ; if therefore it has been done, 
it should be done in this instance. 

•The Register producing two late instances, in which [* 174] 
upon exceptions disallowed costs beyond the deposit were 
given, the order was made accordingly. 

See, ante, the notes to & C. 8 V. S24. 

(1) 4 Bro. C. C. 545; Ord. Ch. edit by Mr. Beames, 458. Beames on Costs, 
227. Full costs on demurrer allowed : GriffihB v. Ward, 1 Ves. & Bea. 307 ; 
Wood V. Ihfnelty, 1 Madd. 32. 
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WOOLLANDS v. CROWCHER. 

[Rolls.— 1806, Fzb. 19, 21.] 

Consent of a married woman, taken in Court, de bene esse, and with much doubt, 
under a bill by her and her husband for execution of a contract for sale of her 
reversionarj interest in Stock (a). 

Consent not taken, until the subject is ascertained (6). 

James Hind by his Will bequeathed to Polly Vidger all the re- 
mainder and residue of all his estate wheresoever and whatsoever, 
and of what nature and kind soever, for the terra of her natural 
life ; and at her decease bequeathed all the residue, &c. in the same 
terms, to Elizabeth Keightley and two other persons for the term of 
their natural lives, in equal shares ; and at the decease of either of 
them to be equally divided between all their children. 

This residuary estate consisted, besides some real estate, of lease- 
hold houses, and 7000/., 20002., and 1225/., stock. Elizabeth Keight- 
ley married Woollands ; and they contracted to sell her reversionary 
interest in those three funds of stock for 180/. to the Defendant ; 
who objected to complete the purchase without the consent of the 
wife, expressed in Court ; upon which the bill was filed for a specific 
performance. The bill, as originally framed, extended also to the 
interest in the produce of the houses, when they should be sold : 
but in the interval between the hearing of the cause and the judg- 
ment the bill was amended by striking out all the Plaintifls, except 
Woollands and his wife ; and all, that was stated and prayed as to the 
houses and real property ; confining the suit to the stock. 
[* 175] • The Master of the Rolls expressed doubt, whether 
this was a proper case for taking the consent. 

Mr. Healdy for the Plaintiff. — ^In Hevntt v. Crowcher (1) a decree 
was made by Lord Alvanley under similar circumstances upon the 
said will. That decree states, that Mary Hewitt, the Plaintiff, be- 
ing present in Court, and being examined, and desiring, that the 



(a) No assi^ment by the husband, even with the consent of the wife, and her 
joining in the assignment, will exclude her right of survivorship in her reversion- 
arv choses in action, and otiier reversionary equitable interests in personaJ chattels. 
The assignment is not and cannqt, from the nature of the thing, amount to a 
reduction into possession of such reversionary interests; and her consent during 
coverture to the assignment is not an act obligatory upon her. Nay, in sucS 
a case Uie wife's consent, in Court, to the transfer of such reversionary interest to, 
or by, her husband, will not be allowed. See 2 Story, Eq. Jur. § 1413, and notes 
and cases cited ; Honner v. Morton, 3 Russ. 65.; Major v. Lansley, 2 Russ. & My. 
359; Stiffe v. EveriU, 1 Mylne dt Craig, 37, 41 ; Clancy, Rights of Women, (Am. 
ed.) 146, 544, 545; Stamper v. Barker, 5 Madd. 157; Purdew v. Jadaon^ 1 Ross. 
Ch. C. 1. As to the power of feme covert, over her separate estate, see Sperling v. 
RodifoH, anU, 8 V. 175, note (a). 

(b) Sperling v. Rochfort, ante, 8 V. 164 ; Clancy, Rights of Women, (Am. ed.) 
543, 544; Jerru^n v. ^axfer, 6 Madd. 32: 

(I) At the Rolls, 20th February, 1800. 

VOL. XII. 8* 
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•coiltract shall be carried into ^execution, it was decreed accordingly. 
These Plaintiffs desire the sanae decree. 

Another ' case, Gregg v. Crowcher, had an ingredient, that does 
not occur in this instance. The children, only. a son and a daugh- 
ter, were entitled to a reversionary, contingent, interest in the prop- 
erty, depending upon the, life of the widow. The son, going abroad 
in the arniy. agreed to release his interest to his sister and her hus- 
band, upon, receiving, the absolute interest in 1700/. The share, 
remaining: to the daughter, wa/ 37007. ; and she and her husband in 
: 1800 contracted for the sale to Crowcher of 1700Z. part of that fund, 
subject to the life estate of her mother under the Will. So far 
that case resembles this. But it appears in the decree, that between 
the purchase in 1800, and the decree in 1801, the husband and 
wife made a settlenient upon her of the remaining part of the fund 
.of 3700i. Then they came to the Court, praying a specific perform- 
ance of the agreement ; and, that the 1700/. might be assigned to 
Crowcher, subject to the life estate. The decree directs a specific 
performance : the Plaintiff, the wife, being present in Court, and ex- 
amined, and consenting and desiring, that the 1700/. 3 
per cent. Consolidated Bank * Annuities, to which she is [* 176] 
absolutely entitled upon the death of her mother, may be 
performed. 

In that case the Master of the Rolls thought the bargain not very 
beneficial for the wife. The subject was all her property ; and 
the Master of the Rolls took considerable pains to inform her as 
to the act she was doing: but, as she persisted, the decree was 
made. The former case is a precise authority for the decree now 
prayed. 

The Master of the Rolls [Sir William Grant]. — It is di- 
rectly in point. Do you find any other case in the books ? 

For the Plaintiffs. — ^There is no other precedent in point. But 
in the modern cases upon this doctrine. Like v. Beresford (I), and 
Franco v. Franco (2), there is nothing against this mode of proceed- 
ing. A purchase of this nature does not bind the wife, unless she 
comes into Court ; and consents ; as, if the subject is real estate, 
her consent is taken by fine. If this mode cannot be pursued, she 
might at a future period set aside the contract. The interest of the 
Plaintifl^ is in this instance merely contingent ; and the bargain bene- 
ficial for them. The wife cannot prevent the sale by her husband ; 
but she has an interest to enable him to get as much as he can. 
Her consent will enable him to get more. 

The Master or the Rolls [Sir William Grant]. — In the first 
of the two cases before Lord Alvanley, is there any provision as to 
the price ? 

* For the Plaintiffs. — ^There is no such provision. It [* 177] 

(1) Anle^ vol. iii. 506. 

(2) Mttj vol. iv. 515. 
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does not appear, whether it was to be paid into Court. The 
inference is, that the husband is to have it absolutely. But the 
decree does not express to whom the money was to be paid. The 
fact is, that it was paid to the husband. 

Mr. Richards (Amicus Curia) said, there never was an instance 
of such a decree ; directing a transfer of a reversionary interest in 
stock. 

The Master of the Rolls [Sir William Grant]. — As to the 
other case, that, I suppose, was considered within the authorities, 
that, a settlement being made of part of the fund, the husband is 
entitled to the rest. My doubt is, that this is not the common case" 
for taking the examination. The ordinary occasion for that is, 
where the husband applies to have paid to him money, that belongs 
presently and immediately to his wife. Her equity is, not to pre- 
vent his receipt of it, (for it belongs to him), but to have a settle- 
ment (a) ; and the Court requires her consent to the payment to him 
without a settlement. But in this instance the object is not to bar 
her equity to have a settlement, but to bar her right to survivorship ; 
for upon his death it belongs to her entirely. She is giving up, not 
her equity only, but her entire right by survivorship. That is not 
the case, in which the Court takes her consent. If the husband has 
a right to convey, let him exercise his right. But why this Court 
should join, and aid him for that purpose, I do not know. In 
Richards v. Chambers (1) I gave my reasons for holding, 
[• 178] that the case of a fine does not * apply by analogy. With 
regard to the prayer as to the produce of the houses, when 
sold, the Court never takes the consent, until the subject is ascer- 
tained ; according to Lord Eldon's decision in Sperling v. Roch- 
fort (2). • 

Feb. 2lst. The Master of the Rolls [Sir William Grant].— 
I shall take the wife's consent de bene esse ; as it was taken in the 
latter of the two cases before Lord Alvanley, to which you have re- 
ferred me. The only question is, whether the Court willby antici- 
pation, taking the wife's consent, preclude the question, that may 
arise upon it. The effect of an assignment upon reversionary 
property has been doubted (3). In Saddington v. Kinsman (4) it 
was argued strenuously by Mr. Maddocks, that the Court would not 
anticipate as to future property. In other cases it has been said, 
they will : and those two cases before Lord Alvanley are so. The 
latter of those decrees is precisely correct ; decreeing that fund of 
stock to the Plaintiffs ; and then taking the wife's consent for the 

(a) 2 Story, Eq. Jur. § 1411, e/ seq. ; I/umh v. Mines, cm/e, 5 V. 517, and note {b) 
and cases cited ; Miyord v. MUford, ante^ 9 V. 87, and note (d). 

(1) ^rde, vol x. 580 ; see 587, and the notes. 

(2) Jlnte, vol. viii. 164. 

(3) Homsln/ v. Lee, 2 Madd. 16. 

(4) 1 Bro. C. C, 44. [Sec Am. ed. 1844, pp. 44-52, and notes.] 
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amount of the stock sold, to which she was absolutely entitled upon 
the death of her mother. 

The Plaintiff's consent was accordingly taken. 

ScE, arUej the notes to Pyhus v. Smith, 1 V. 189, particularly notes 6, 7, 8, 9, 
10, and 11, as to the restrictions which may be imposed upon the disposal, by hus- 
bands, of funds to which they acquire a legal title in right of their wives, wheii 
such funds are under the control of a Court of Equity. 



VERB V. LOVEDEN. [ *179] 

[RojLLs.— ^1806, Fib. 21, 25.] 

Whether an a^ement for a lease with usual covenants includes a covenant 
against assigning or under-letting without license, QiMerc (a). 

In this instance upon the particular construction of the agreement, for the lease of 
a farm, the words " such other clauses as are usual in such cases " had not that 
effect 

By agreement between the Plaintiff and Defendant, dated the 2d 
of February, 1802, the Defendant agreed to demise to the Plaintiff, 
bis heirs and assigns, for his own life and two others, a farm in the 
county of Pembroke, in as full and ample a manner as Stephen 
Morris and his under-tenants lately held the same, at the yearly rent 
of 121Z. 105.; to be paid half-yearly, &c. Then followed provi- 
sions for reserving to the Defendant the accustomed heriots, duties, 
and services, timber, mines, &c. with liberty to enter and cut and 
carry away the trees atid to open and work mines, &c. in the usual 
manner. The agreement then stated, that it was also agreed, that 
in the said lease shall be contained covenants by and on the part of 
the tenant, his heirs, executors, administrators, and assigns, for pay- 
ment of the rents, taxes, &c. for keeping the premises and all the 
walls, gates, Sic. in good repair, during the lease, and so leaving 
them at the determination thereof; also, in the usual manner, for 
the landlord to enter and see the state of the premises, as to repairs. 
The agreement then concluded thus : 

^\ And lastly it is agreed that the lease shall take effect in posses- 
sion from making thereof and determinable on the lives aforesaid 
and therein shall be contained a clause of re-entry by the landlord 
for non-payment of the rents duties and services to be therein re- 
served or for breach of any of the covenants on the tenant's part 
therein to be contained and such other clauses as are usual in such 
cases." 

* The Plaintiff having been in possession under the [* 180] 
agreement, and laid out money, a dispute arose ; and the 

(a) See HetuUrwn v. Hey, 3 Bro. C. C. (Am. ed. 1844,) 632, and note (a). 
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Defendant insisting, that the lease to be granted should contain a 
covenant by the tenant against assigning and under-letting with- 
out license ; and, refusing to grant a lease without that covenant, 
the bill was filed ; praying a specific performance of the agree- 
ment. 

The Defendant by his answer insisted, that the covenant against 
assigning or under-letting without license is an usual and proper 
covenant, and according to the custom of the county, where the 
premises lie ; and stated, that the last tenant, who held the premises 
by lease, was John Roach ; whose lease, dated in 1762, contained 
a covenant against assigning, transferring, or setting over such in- 
dentures of lease, or any part of the premises. 

The Solicitor General [Sir Samuel RomiUy] and Mr. Roupell, for 
the Plaintiff. — ^The tenant is entitled' to'ai declaration, similar to that 
in Henderson v. Hay (1), that the lessor has not a right to such a 
covenant. Even in such a lease as that Lord Thurlow thought it, 
not a usual covenant, but a special covenant, for which there must 
be a stipulation. Some cases have since occurred, which in som* 
degree shake that authority : FoBcingham v. Croft (2), and Morgan 
V. Slaughter (3) ; in which cases such a covenant was held to be 
reasonable and usual. But in both these instances the subject was 
a public-house ; and the argument was the great import- 
[* 181] ance to * the landlord to know who is to come in ; as, if 
the tenant's conduct is improper, the license will be taken 
away ; and the property ruined. But this is a farm lease for lives ; 
a freehold interest. All the covenants, intended to be comprised in 
it, are enumerated ; and this claim is made merely under the words, 
" Such other clauses as are usual in such cases." That cannot mean 
other covenants than those expressly enumerated. The covenant now 
required is a most important covenant, not usual in a lease of this 
kind ; a covenant, to which consent cannot be presumed. This 
cannot be considered an agreement for usual covenants : nor, is this 
a usual covenant in a farm lease. In Boardman v. Mostyn (4), it is 
true. Lord Eldon says (5), the point as to this covenant must be ih% 
subject of inquiry as to the usual and customary » covenants of the 
neighborhood : but in that case, besides many other circumstances, 
the special agreement was for a lease with the usual and customary 
covenants of the neigborhood ; which was a proper subject of in- 
quiry. 

Mr. Fonhlanque^ and Mr. BeUy for the Defendant. — The Defend- 
ant meant to reserve all the advantages, as lessor, which the usage 
of the country would give him. Lord Thurlow's judgment in Hen- 
derson V. Hay (6) rests upon the distinction between usual and com- 



1)3 Bro.C. 0.632. 

2) 3 Anstr. 700. 

!3) 1 Esp. Ni. Pri. Gas. 8. 

* .^fUe, vol. vL 467. 

.4Rle,vol.vi471. 

(6) 3 Bta C. C. 682. 
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men covenants. In the management of a farm considerable skill 
and other qualities are essential. What may be the effect of an as- 
signment to a mere beggar, or to a person wholly incapable of man- 
aging the farm ? As to the word '< clause," the meaning of it, as 
used in the preceding passage, must be in the nature of a 
covenant; *viz. a clause of re-entry for non-payment of [* 182] 
rent; In Janes v. Jotus (1) the object of the Bill was 
the specific performance of an agreement to grant a lease for three 
lives, containing all proper covenants. The defence was, that the 
party had, by under-letting and other acts, committed a forfeiture. 
A reference was directed to settle a lease according to the agree- 
ment ; but without prejudice to the question, whether the Plaintiff 
was entitled to a specific performance ; and the injunction was con- 
tinued^ Upon that case and Boardman v. Mosiyn (2) it is prema- 
ture to determine this question now ; and it would have been im- 
proper to have gone into evidence in the first instance. The state- 
ment in the answer, that a former lease had such a clause is a suffi- 
•cient ground for an inquiry. 

The Solicitor General^ [Sir Samuel Romilly] in reply. — ^Lord 
Thurlow could not have taken a distinction between usual and com- 
mon covenants. In this case there is no reference to any usage of 
the country, or neighborhood, as in Boardman v. Mosiyn (S), This 
stipulation is for clauses usual in such cases. What can oe the ev- 
idence of that ? The clause, giving power of distress, is a usual 
clause, though not very necessary. Clauses of that description are 
intended. In Jones v. Jones several other covenants were insisted 
on by the Defendant ; and therefore an inquiry was necessary. 

Feb. 25rA. The Master of the Rolls [Sir William Grant]. — 
It seems to me, that this case may be determined upon 
its own ground, without any reference to the general * ques- [* 183] 
tion, which is the subject of those conflicting authorities, 
that have been cited. In the case of Jones v. Jones (4) I expressed 
the inclination of my opinion upon that general question : but it is 
not necessary to enter into it upon this occasion. This is not a mere 
agreement for a lease, with proper and usual covenants : but it is an 
agreement, which contains in great detail the terms, which the lease 
is to contain ; and it seems to me to be drawn with great method, 
and apparent skill. It is to be observed, 1st, that the lease is to be 
granted to the Plaintiff, ^< his heirs and assigns," for three lives. I 
do not say, that necessarily excludes a covenant against assigning 
without license : but I should require to be clearly satisfied, that the 
intention was to introduce a covenant, to have the effect of prevent- 
ing any assignment without license of the lessor. 

The agreement proceeds then to state the premises ; then the 

(1) The next case. 
1 .4n<e,voL vL46 
wfn<e,voL vL467. 



(2j .4n<e,voLvL467. 

(3) wfn<e,voLvL46r 

(4) The next case. 
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rent : then the exception and reservation out of the lease ; then the 
covenants, which the lease is to contain ; declaring, that it is agreed, 
that in the said lease shall be contained covenants by and on the 
part of the tenant, his heirs, executors, administrators, and '^ assigns." 
It then goes on to specify all the covenants, usually introduced into 
leases. When that part is terminated, it then goes on to other mat- 
ters ; declaring, that lastly it is agreed, that the lease shall take 
effect in possession from making thereof, determinable on the lives 
aforesaid ; and then follows the passage, upon which the question 
arises : '< and therein shall be contained a clause of re-entry by the 
landlord for non-payment of the rents duties and services to be 

• therein reserved or for breach of any of the covenants on 
[• 1 84] • the tenant's part therein to be contained and such other 

clauses as are usual in such cases." 
The connection of these last words is with the clause of re-entry, 
mentioned immediately before. The construction therefore ought 
unquestionably to be clauses of the same kind as that, with which 
those words are connected. The agreement had already provided, 
what the covenants should be. It then proceeds to state, what the 
security shall be : re-entry for breach of any of those covenants ; 
and adds, << such other clauses as are usual in such cases." Then, 
if there be any clause, to give effect to that security, there is a right 
to such clause. But it cannot be contended, that it was meant here 
to go back to the subject of the covenants, which they had con- 
cluded, and passed from to a new subject; and this is connected 
naturally with that new subject ; security for the performance of the 
covenants. It would be a construction jagainst the obvious meaning 
to say, the parties thought here of such a very material covenant ; 
affecting the whole interest, as to which they were bargaining ; viz.* 
whether the lease should or should not be assignable ; and that they 
conceived, there was no better way of determining that than under 
tliis obscure clause. 

This is not within the cases, where the agreement is totally silent 
as to all the covenants, to be contained in the lease ; and expresses 
only, that it is to contain the usual covenants. There a fair question 
arises : what are the usual covenants ? The case of Jones v. Jones (1 ) 
does not bear upon this ; for there the agreement was only to execute 
a lease with all proper covenants. None whatsoever were specified. 

It was clear, if a bill had been filed immediately, a refer- 
[* 185] ence, to determine ^ what the lease ought to be, and what 

the covenants ought to be, would have been of course. 
But the defence set up was, that, if the lease had been executed, it 
must have contained certain covenants ; and the Defendant specified 
several covenants, that must have been contained in it according to 
the agreement ; every one of which, it was contended, had been 
broken. The lease therefore would have been forfeited, if it had 
been granted at the date of the agreement. Therefore I had either 

(1) The next case. 
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to direct the reference, or, to draw out myself the draft of a lease ; 
in order to see, what covenants it would have contained, and then to 
apply the evidence, to see, whether any of those covenants had been 
broken ; which I thought was not the business of the Court ; but 
was proper for the Master ; and then, the lease being settled, I could 
apply the evidence to determine, whether the covenants had been 
broken ; in order to guide my judgment upon the point, whether it 
was fit, or not, that the agreement should be performed ; and I think, 
that' was the proper decision. But some words have crept into the 
-Decree, making it apparently inconsistent with itself, and repugnant ; 
-that the Master should settle a lease, to be executed, without preju- 
dice to the question, whether the Plaintiff is entitled to a specific 
performance of the agreement. That undoubtedly was not my in- 
tentioiw; which was only, that the Master should prepare such a 
lease, as was fit according to the agr^ment ; leaving the question 
open, whether the agreement should or should not be executed. 
There the parties had not come to any point ; for the question, what 
the lease should contain, was entirely open. Here they have come 
to a point. There is nothing in difference between them but this 
single covenant. 

Therefore^ without entering into the consideration, whether the 
-judgment of Lord Thurlow was right, or that of the Court 
of ♦Exchequer, I may in this case do what Lord Thurlow [* 186] 
did ; make a declaration, that this particular covenant, in- 
sisted on by the Defendant, ought not to be introduced into the lease. 
But this Decree must be without costs (1). 

See, ante, notes 1 and 6 to Boardman v. Mostyn^ 6 V. 467 ; and note 4 to Dom- 
.meU V. Bedford, 3 V. 149. 
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iRoLLs.~1803, Dec. 3.] 

Whether under an agreement for a lease, containing all proper qovenants, a 

covenant a^nst assigning or under-letting should be included, Qwere, 
Covenant against assigning without license determined by a license once 
. granted (a), [p. 191.] 

The Bill prayed the specific performance of an agreement, made 
upon the 19th of June, 1761, to grant a lease of several houses, at 
several rents, amounting in the whole to lOL, during three lives, con- 
taining all proper covenants. 

(1) Jones V. Jonesy the next case. See Chttreh v. Brown, Browne v. Raban; 
over-TuimsIhlkingkam v. Croft; and establishing Henderson v. Hay: pod^ vol. 

(a) See Dumpor'a case, 1 Smith, Lead. Cas. (Am ed.) [15,] 61, et seq, and notes, 
and the English and American cases there cited and commented on, in reference 
to waiver of covenants, conditions and forfeitures. 
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The Answer insisted upon the provision, that the, lease was to 
contain all proper covenants ; which would according to the usage 
of the neighborhood restrain the lessee from committing waste, or 
letting ; and would compel the tenant to keep the premises in good, 
substantial, and tenantable, repair ; and would have made a reser* 
vatlon of all timber trees, wood and underwood, coal mine6, &c. ; 
and would have imposed a forfeiture in case of the breach of any 
of those covenants. The Answer farther insisted, that the tenant 
had permitted and committed waste ; that the land had been over- 
cropped, and managed in a very unhusbandlike manner ; and the ten- 
ant had worked coal and culm ; and underlet ; and that these acts, ac- 
cording to the usual covenants in leases of lands in the neighborhood, 
would have been a forfeiture of the lease ; if any had been in exist- 
ence. 
[♦ 187] * By a farther answer to the amended Bill the Defend-- 
ant stated, that, in case a lease had been granted, it would 
have contained a proper covenant on the part of the lessee not to 
assign or under let without license of the lessor, his heirs and assigns, 
and a power for the lessor, his heirs and assigns, to re-enter in case 
of a breach ; and insisted, that by under-letting and by other acts 
and omissions, the tenant would have committed a forfeiture. 

The Defendant went into evidence of the usage of the neigh- 
borhood to insert a covenant against under-letting, and of waste 
committed. 

Mr. Richards and Mr. Leach^ for the Plaintiff. — ^To maintain the 
right of the lessor to a covenant against assigning or under-letting 
without license, a special contract is necessary. From the nature 
of these premises, consisting of several distinct premises, they could 
not be taken without the intention to under-let. The same cov- 
enant may be proper and improper, according to the nature of the 
subject. In the case of a public house a covenant not to assign 
without license may be very proper : yet such a covenant was re- 
jected by Lord Thurlow in Henderson v. Hay (1). It would be a 
very improper covenant in the case of a farm, with many houses 
upon it. Such a power in a landlord might produce great prejudice 

to the tenant, if they happened to be upon bad terms. 
[* 188] Mr. Alexander and Mr. Belly for the Defendant.^* Un- 
der this agreement for a lease, to contain all proper cov- 
enants, the Court would insert a covenant not to assign or under- 
let without a license ; as a proper covenant ; independent of the 
circumstance, that, according to the custom of the country, it is a 
usual covenant. The point, that, independent of particular usage, 
this covenant ought to be inserted in every lease, is settled, con- 
trary to the opinion of Lord Thurlow, in Henderson v. flay (2), by 
a very clear opinion of Lord Kenyon m Morgan v. Slaughter (3), 
followed by the Court of Exchequer in Folkingham v. Croft (4). 

(1) 3 Bro. C. C. 632. 

(2) 3 Bro. C. C. 632. 

(3) lE8p.*N.P.Ca8. 8. 

(4) 3 Anstr. 700. 
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The stipulation for << proper " covenants must, include usual coven- 
ants; those, which the custom • of the country has established as 
necessary. Though these premises consist of several tenendefits, 
which cannot be occupied by the Plaihtiff personally; it is very rea- 
sonable, that he should not put in tenants without license. 

The Master of the Rolls [Sir William Grant]. — It is admit- 
ted, that this Court will never decree the speciiSc performance of an 
agreement, if it is clear, that covenants must of necessity be intro- 
duced into the instrument, to be executed, that the party,. resisting 
the performance, may immediately take advantage of, to deprive 
the other of all benefit from that instrument.. But, it ought to ap^ 
pear clearly, that such will be the case : otherwise the proper, and 
the safest, course would be to direct the' execution ; and then al- 
low the other to avail himself, if he can, of any breach of covenant ; 
for that question, whether a covenant has been broken, or not, if 
there is any doubt of the fact, is more proper for the de- 
* termination of a Court of Law and a jury. We know, [♦ 189] 
that a covenant may according to the strict letter be brok- 
en, and yet no recovery can be had in an action upon the covenant. 
Many circumstances enter into the consideration ; and may weigh 
with a jury. Many things amount to a waiver of the covenant, or 
forfeiture, implied or expressed. Wherever therefore there is the 
least doubt, whether the covenant has been broken, or not, the 
Court ought not to preclude the inquiry by denying the relief that is 
prayed. 

Admitting it to be clear in this case, that there must be a coven- 
ant against under-letting, and that the Defendant must recover for 
a breach of that covenant, it would be nugatory to decree the execu- 
tion of a lease. There seems however to be some degree of doubt 
with reference to each of these questions. I own, notwithstanding 
the decision in the Court of Exchequer, and the dictum of Lord Ken- 
yon, I think, there is great reason in the opinion of Lord Thurlow. 
The word " proper " admits different senses. There is no covenant 
almost, which a landlord can propose, that, generally speaking, 
could be called an improper covenant ; for he has a right to let his 
land upon any terms he may think fit to propose ; and there are 
many covenants, not usual or common, that could not be objected 
to. But there are many covenants, though proper, that do not nat- 
urally flow out of the contract. The contract, locaiio fy conduction 
does not naturally lead to many covenants, that have now found 
their way into most leases : and cannot be said to be improper in 
many of them. But that cannot be the sense with reference to the 
insertion of this covenant upon the expression in this agreement. It 
cannot mean those covenants, which would not be unreasonable. 
It must mean such as are calculated to secure the full effect of the 
contract. ^ 

*In the case(l) befiore Lord Kenyon the words were [* 190] 

(1) Morgan v. SlwghUr, 1 Esp. N. P. Cas. 8. 
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"fair" and <^ usual;" and it was said, this appeared to be a 
usual covenant from the question^ that had arisen in old times upon 
the construction of such a covenant, whether an alienation by license 
determines the condition (1) That is not a very good reason to 
show, that such a covenant is common in practice. At this day it 
certainly is. In this instance there is no reference to the usage : the 
reference is only to the propriety. If that question had arisen, be- 
fore any decision had been made, subsequent to that of Henderson 
V. Hay (2) I should be much inclined to think with Lord Thurlow, 
that the meaning is incidental covenants ; not collateral covenants ; 
which it might be very wise to impose ; and to which many tenants 
would not object ; but which ought to be the subject of treaty and 
separate agreement ; not necessarily flowing from the agreement to 
let and to take. Therefore I am not of opinion decidedly by any 
means, that the Master must introduce into the lease a covenant 
against under-letting ; and my doubt upon that is a sufficient ground 
for not decreeing against the Plaintiff in the first instance. A refer- 
ence to the Master will leave it open to farther discussion. 

But that is not the only doubt upon this case. It appears, though 
not clearly, from the answer, that there had been an under-letting 
in the time of the former proprietor. That I collect, rather than 
that it was a recent under-letting. This question then arises; 
whether, supposing such a covenant ought to have been 
[*19I] introduced into the lease in 1761, the fact of ♦under- 
letting, acquiesced under by the landlord, would not 
amount to a waiver ; and, whether he could resort to the covenant 
again. . It is determined, that such a covenant is at an end by a 
license once granted (3). That question will deserve consideration, 
when the fact is ascertained, what has been the nature of the 
, under-letting, and the conduct of the landlord, whether the coven- 
ant has not been waived ; and upon that ground, whether it ought 
now to be introduced : independent of the other point, whether it 
ought originally to have been inserted. This is not therefore that 
clear case of a decree, that would be nugatory, to entitle me to say, 
no lease ought to be executed ; as it would be, if the party could 
immediately have gone to a Court of Law, to avail himself of the 
forfeiture. 

Therefore direct the Master to settle a lease according to the 
agreement of the 19th of June, 1761; without prejudice to the 
question, whether the Plaintiff is entitled to a specific performance 
of the agreemen t (4) . 

See the references given in the last preceding note, and also note 3 to WiUiamM 
v. Cheney, 3 V. 59. 

(1) Dumpoi^9 Case, 4 Co. 119. 

(2) 3 Bro. C. C. 632. * 

(3) Dumpor'8 Case, 4 Co. 119; Brummll v. APPherson^post, vol. xiv. 17a 
See 1 Ves. & Bea. 191 ; Macher v. The Foundling Hospital; Richardson v. Evans, 
3 Madd. 218. 

(4) Vere v. Loveden, the preceding case ; see the note, 186. 
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NORRIS I?. WILKINSON. 

[Rolls.— 1805, Dec. 19, 20; 1806, March 24.] 

Lien by possession of title-deeds disapproved ; and not to be extended, with refers 
ence to the Statute of Fraads. In this instance it failed: the deeds bein|f 
delivered, not as a present immediate security, but for the purpose of having a 
mortgage security created. (See the note, page 200) (a). 

The bill was filed by creditors of James Wilkinson, a bankrupt, 
and his deceased father Matthew Wilkinson ; who had carried on 
business in partnership as dyers ; claiming the benefit of a security 
upon real estates, by a deposit of the title-deeds under these circum- 
stances : James Thompson, by his deposition stated, that in May 
1803 he was employed as an attorney by the Plaintiffs, on their own 
account, and as agents for Mackintosh and Co. in America, to ob- 
tain security from the Wilkinsons for debts of above 3002. due to 
Norris and Co. and above 1000/. due to Mackintosh and Co. for ar- 
ticles supplied to the Wilkinsons in their trade ; with directions, if 
neither payment nor the security could be obtained, to send for 
writs by the post of that day : that he went to Leeds, where the 
Wilkinsons lived, with a letter, requiring the security for the said 
debts, then due, and any other debts, which might become due to 
the Plaintiffs, upon their estates at Leeds ; proposing, that Matthew 
Wilkinson should have power reserved by such security to raise 
1500/. to be preferred to the Plaintiff's security. James Wilkinson, 
coming to the deponent at the inn, represented, that his father was 
much indisposed, and could not be seen, and took the letter away to 
consult his father: the deponent observing, that, if his father was 
inclined to give the security required, the Deponent would want the 
title-deeds of the estate. James Wilkinson soon returned, bringing 
with him, and delivering to the deponent, the title-deeds and a plan 
of the estate ; at the same time saying, that, as the balances due to 
the Plaintiff Norris, as agent for the one house, and as 
* partner in the other, were so very considerable, it was [* 193] 
only right, he should be made easy ; and that Matthew 
Wilkinson desired the deponent to prepare such security as Norris 
bad required ; and added, that it would have been more convenient 
for his father to have raised 1500/. upon a mortgage of the premises 
previous to giving Norris the security : but, if he could not wait, a 
power must be reserved for that pui'pose, to have priority of the se- 
curity to the Plaintiffs. The deeds and plan were left in the custo- 
dy of the deponent by James Wilkinson, for the express purpose of 
enabling the deponent to prepare the security ; and he told Wilkin- 

(a) See the remarks upon this doctrine of lien by deposit of title-deeds, 4 Kent, 
(5th ed.) 150, et veq.; 2 Story, Eq. Jur. § 1020, and notes; JTeys v. ffiUiams, 3 
Yoange & Coll. 55, 61 ; MandeviUe v. ITelch, 5 Wheat 277, 284; Paine v. Smith, 
2 Mylne & Keen, 417; RvMd v. Rwsel, 1 Bro. C. C. (Am. ed. 1844,^269, 270, 
and notes; Ex parte Coming, ante, 9 V. 115, note (a) ; Ex parte fTe/Aenett, ante, 11 
V. S08, and note (a). 

vnr.. xii. 9 
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son, that, when securities of that nature were given, it was usual 
that the title-deeds should be left with the person, to whom the se- 
curity was given ; and therefore he should give them into the hands 
of Norris, to be kept with the intended mortgage ; to which James 
Wilkinson made no objection ; and the deponent accordingly took 
them away. The deponent does not recollect James Wilkinson say- 
ing in terms, that he or his father did agree to the deposit of the 
deeds as a security : but it was perfectly understood between the 
deponent and James Wilkinson, previous to the latter going to con- 
sult his father, that, in case he agreed to give the security required, 
Norris would expect to have the possession of the original title- 
deeds, as well as the proposed security ; and the deponent under- 
stood, James Wilkinson brought them for that purpose, and as in- 
structions to prepare the deeds as a security from. 

The deponent farther stated, that in July 1803, and about a week 
before the death of Matthew Wilkinson, the deponent offered to 
James Wilkinson, to be executed by him and his father, a convey- 
ance, to secure the several debts then due, and which might become 
due from the Wilkinsons to the respective firms of the 
[* 194] * Plaintiffs, in respect of articles, to be sold in the way of 
their trade. James Wilkinson, having expressed his ap- 
probation of the deed, and appointed two o'clock for the execution, 
took it away for the purpose of having it looked over by his attor- 
ney ; and returned at the time appointed for the execution without 
it ; saying, his father was so extremely and alarmingly ill, that he 
could not trouble him on the subject of the security at that time ; 
but requesting the deponent to inform Norris, he might make him- 
self perfectly easy ; for, if his father recovered, he (James Wilkin- 
son) was sure, his father would execute the same deeds of security ; 
and he ^James Wilkinson) would bring them over to Norris himself, 
without loss of time; and in case of his father's death, he (James) 
would immediately give Norris the security required, in order to 
make him easy. 

The death of Matthew Wilkinson following immediately, the 
deed was not executed. 

The Defendant, James Wilkinson, by his answer and depositions, 
represented the plan, proposed upon Norris's application for pay- 
ment, thus ; that Matthew Wilkinson should raise 1500/., by way 
-of mortgage ; Norris undertaking to assist in procuring that sum : 
but, that failing, Norris proposed, that, if that sum could not be pro- 
cured elsewhere, a mortgage security should be prepared to him or 
his principals for that sum ; and that the money, actually due to the 
Plaintiffs according to the usual course of the trade, should be de- 
ducted; with a proviso, to enable Wilkinson to raise 1500/. else- 
where. Matthew Wilkinson agreed to that proposal, if he could 
not procure the money elsewhere. The letter, delivered 
[* 195] by Thompson in May from Norris, stated, * that he had 
not procured the loan ; and sent Thompson to receive in- 
structions for the proposed mortgage, according to the answer ; the 
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deposition stating only, that tlie latter required payment of the sums 
then due. Only part of the debts claimed were then due, the goods 
having been supplied upon a twelve-month's credit. Thompson said, 
it would be necessary for him to see the title-deeds, to know, 
whether the title was good ; and to extract some particulars to ena- 
ble him to prepare the security. Matthew Wilkinson, being inform- 
ed of this by the Defendant, strongly objected to parting with the 
deeds out of his own hands : but at length the Defendant prevailed 
upon him to consent to Thompson's seeing them ; and he delivered 
them to the Defendant, with a strict charge to bring them back to 
him, after Thompson had extracted the particulars he wanted. 
After Thompson had looked at the deeds, he for the first time said, 
he must take them with him ; to' which Wilkinson objecting, and 
mentioning the charge he received from his father, Thompson ap- 
peared much offended ; declaring, that Norris and he were incapa- 
ble of taking any advantage; and the Defendant from his conduct, 
and under the idea, that he wanted the deeds merely as instructions, 
as he had intimated, and upon his representation, that the person 
lending the money would want to see the deeds, was prevailed on 
to permit him to take them with him ; on which account his father 
was very much displeased with him. The Defendant objected to 
the deed prepared by Thompson, as varying from the proposal ; and 
it was disapproved by his attorney, as going to secure all future 
debt. He denied, that he informed Thompson, that his father had 
consented to give the security required ; or had desired him to de- 
liver the deeds to Thompson ; in order to prepare a sufficient secu- 
rity for the payment of the debts, and of any other 
debts, which might become *due ; or, that the Defendant [* 196] 
did deliver the deeds with such directions; and said, he 
would procure his father to execute them, <&c. (according to 
Thompson's evidence) ; insisting, that Thompson did not require 
the deeds to be given up to him as a security for the said debts, &c. ; 
or, that the Plaintiffs might have a lien thereon ; that the only pur- 
pose, for which the Defendant delivered them, and the inducement 
held out to htm, was merely to furnish instructions for the mortgage 
security for the said loan, which Thompson assured him there was 
great probability of obtaining; and, if that should fail, then as in- 
structions for preparing the conditional security before mentioned ; 
and not to give a security for the said debts in the first instance. 

The Defendants submitted, whether the Plaintiffs have any lien 
upon the title-deeds and estates otherwise than as creditors, under a 
devise of Matthew Wilkinson for the paymeut of his debts. 

Mr. Bichards and Mr. Belly for the Plaintiffs^ relied on the cases 
of deposits of deeds, Russel v. Russel (I), Feathersione v. Fenwick^ 
and Harford v. Carpenter (2) giving a lien ; as importing an agree- 

(1) 1 Bro. C. C. 269: Ex varie Coming, anfe^ vol. ix. 115; sec the note, 117. 

(2) 1 Bro. C. C. 270, n. 
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ment to make a legal security ; insisting, that the equity was in this 
instance strengthened by the special agreement. 

Mr. Romilly and Mr. fVhUhaw, for the Defendants. 

The Master of the Rolls [Sir William Grant]. — ^I own, that 
the cases, which have held the deposit of deeds to consti- 
[* 197] tute a mortgage, have always appeared ♦ to me to rest on ' 
very unsatisfactory grounds. If any act appeared so un- 
'erringly speaking its purpose, that a Court could infer, and execute 
such purpose, without the aid of any intrinsic testimony, a written 
declaration of the purpose might appear to be altogether superfluous. 
But, the mere fact, that the title-deeds of one man's estate are found 
in the possession of Another, is not of this description. It is a fact, 
that may exist without any contract whatever : or it may result from 
a contract, of which it does not in any degree discover the particu* 
lars and details. If for these we are to resort to parol testimony, the 
effect to be given to the possession depends, not on any inference, 
which it of itself affords, but on the evidence, by which the nature 
and the object of such possession shall have been ascertained ; and 
how can that evidence be let in consistently with the Statute of 
Frauds (I) ? 

In the case of Russel v. Russel (2) an issue was directed to try, 
with what intention the lease was delivered. The fact of delivery 
was to have no operation till the purpose of the delivery should be 
ascertained. So that, whether the interest in land did, or did not, 
pass, was to depend on the testimony of witnesses, and not on any 
written contract between the parlies. I do not see, why there 
should be such a disposition to relieve parties from the necessity of 
attending to the requisitions of the Statute. There is no case, where 
a man is willing to part with his title-deeds, in which he would not 
also be ready to sign a memorandum of two lines ; specifying the 
purpose, for which he had parted with them. By dispens- 
[* 198] ing with ♦any written evidence of the contract, an open- 
ing is left for all the fraud and perjury, which the Statute 
was calculated to exclude. 

However, notwithstanding my doubts concerning the principle of 
the cases, to which I have been alluding, I may think myself bound 
to follow them, as far as they have gone : but I feel no disposition to 
go beyond them. Where the deposit is made at the same time that 
money is advanced, there is little to be supplied with reference to 
the nature of the agreement. It is obvious, 'that the purpose of the 
deposit must be to secure the re-payment of the money. 

The connection is not so direct between a debt antecedently due 
and a subsequent deposit : nor is the inference so plain. But, what 
is the kind of case now before the Court ? Here are persons in 
trade, dealing with each other on credit. Some debts are due ; 
some contracted ; but the term of payment not yet arrived. New 

(1) Stat 29 Ch. II. c. 3. The same opinion upon this sabject ia expressed by 
Lord Eldon. S^e EtvofU Cbming^ anie, vol. ix. 115 ; see the note, 117. 

(2) 1 Bro. C. Ct 2d9» 



1806.] NOBRI8 V. WILKINSON. 198 

dealings may every day give rise to new debts. Under these cir* 
cumstances what is to be gathered from the mere fact of a deposit 
of deeds ; supposing the transaction to be of that nature ? Is the 
deposit to be a security only for the debt due, or also for the debt 
contracted (1)? The Plaintiffs say, they were to have a security 
for every thing due, or to grow due. The Defendants contend, that 
it never was in contemplation to give a security for more than the 
sum, of which the term of payment had previously elapsed. 

As I am of opinion, that this is not a case of a deposit of deeds, 
I am relieved from the necessity of considering, how far I should 
have been bound by former decisions to proceed upon 
parol testimony in a case, * circumstanced as this is. It [* 199] 
is clear, that these deeds, if voluntarily delivered at all, 
were not delivered by way of deposit, in the sense, in which that 
word has been used in the cases : i. e., as a present and immediate 
security ; but were delivered only for the purpose of enabling the 
attorneyao draw the mortgage, which, it is alleged, Wilkinson the 
father had, agreed to give. Passing by all the objections, made to 
Thompson's testimony and all consideration of the particulars, in 
which it is contradicted by the deposition of Wilkinson, and taking 
it exactly as it stands, it does in every part of it prove what I have 
stated with respect to the purpose, for which the deeds were put 
into his hands. Now in all the cases, that have been referred to, 
the deeds were delivered by way of deposit. Such deposit was in- 
deed held to imply an obligation to execute a legal conveyance, 
whenever it should be required. But the primary intention was to 
execute an immediate pledge ; with an implied engagement to do 
all, that might be necessary to render the pledge effectual for its 
purpose. 

But here there was no intention to put the deeds into pledge. 
That was not the thing, which any of the parties had in contempla- 
tion. All, that is alleged, is, that Wilkinson had undertaken to ex- 
ecute a mortgage when a mortgage should be prepared ; and it is 
admitted, that the delivery of the deeds was to be made only a step 
towards its preparation. Can the accident of the death of the in- 
tended mortgagor give to such delivery an effect, which originally it 
was not intended to have ? 

In Brizick v. Manners (2) it appears, that Mr. Manners, 
the Defendant's father, had agreed to give a * mortgage [^ 200] 
to the Plaintiff; and had delivered the title-deed to an 
attorney, with written instructions for preparing the mortgage. But 
Mr. Manners dying soon afterwards, the mortgage was not executed. 
The Plaintiff by his bill claimed to be considered as a mortgagee for 
the sum, intended to have been secured. But Lord Hardwicke states, 
that the point had been given up. 

In the late case, Ex piarte Coming (3), this question did not arise ; 



!?! 



ExoarU LangstoUj posl^ voL xvii. 227. 
(3) Ani9, ^1. DC. 11.5. 
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for it was by way of deposit that the deeds were set apart, and 
placed in the wife's custody. 

It has been intimated, that there have been cases, in which the 
effect of a deposit has been given to a delivery of deeds, made for 
the mere purpose of having a mortgage drawn. I will give the 
Counsel an opportunity of looking for such cases : but, if none can 
be produced, I must hold, that the Plaintiffs have no lien on the 
estates in question. 

March 24tA. The Plaintiffs' Counsel admitting, they could find 
no authority, the decree was taken accordingly (1). 

For a summair of the leading rules as to (what are called) eqtaiahU mortgages, 
see the notes to Ex parte Ck)m%ng, 9 V. 115. 



[*20I] EASTHAM t. LIUDELL. 

[1806, March 8.] 
Depositions referred for Scandal upon Motion of course, without notice [a), 

A MOTION was made, as of course, without notice, to refer depo- 
sitions for Scandal. 

Mr. Martin, in support of the Motion, observed, though the prac- 
tice is so as to Answers (2), there is no authority as to depositions. 

The Lord Chancellor [Erskine] made the Order. 



See, ante, note 1 to the Anonymous case, 5 V. 656, and the note to Cofin v. 
Cooper, 6 V. 514. 

(1) This question appears to have been decided by Lord Thurlow in the same 
manner: Ex parU BuUeel, 2 Cox, 243: but Ed^ v. Worikington, before Lord 
Kenyon, when Master of the Rolls, 1 Cox, 211, and Ex parte Bnice, by Lord 
Eldon, 1 Rose Bankrupt Cas. 374, are authorities the other way : upon the g^und, 
that the deposit for the express purpose of preparing a legal mortgage is stronger 
than the implied intention. These were followed by Lord Gifibrd in Hockley v. 
Bantock, 1 Russ. 141. 

(a) 1 Smith, Ch. Pr. (Am. ed.) 570, 571 ; Ayckboum, Ch. Pr. (Lond. ed. 1844,) 
197. 

(2) Hind. Ch. Pr. 254. 



vol. xii. 9* 
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HENNEGAL v. EVANCE. 

[1806, March 10.] 

A pERsoif having attended under a Subpcsna as a witness, but refusing to be 
sworn, ordered to attend to be examined, or stand committed (a). 

A PERSON had been twice before the Examiner under a subpoena 
as a witness ; but refused to be sworn ; alleging, generally, that the 
principles of his religion did not authorise him ; but not stating any 
particulars. 

Mr. Wingfield, upon affidavit of the circumstances, moved for an 
Order, that the witness attend to be examined, or stand committed ; 
observing, that this practice, as laid down, relates to witnesses, who 
had not attended (1). 

The Lord Chancellor [Erskine] made the Order. 

If a witness will not appear and be examined, the party who sued out the fii5- 
pana may have an attachment against such witness : Dolman v. Pritnum^ 3 Cha. 
Aep. 65. And it may be inferred from Bowes v. Lord Strathmore^ 13 Ves. 325, a 
return should be made to the attachment, before an order for commitment Of 
course, an examination must mean, an examination in the ordinary course of the 
Court; that is to say, upon oath: except in cases where, in tenderness to religious 
scruples, a special indulgence is granted, as in the instance of Quakers, whose 
solemn affirmation is, by virtue of the statute 7 and 8 Will. III. to be accepted 
instead of an oath in the usual form ; or where, the parties not being of the Chris- 
tian persuasion, the usual oath would not be binding on their consciences : Onuf 
ckund V. Barker, 1 Atk. 46; iS?. C. 1 Wils. 84. 
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[1806, March 8.] 

The practice of personal service, as a foundation for process ol Contempt, dis- 
pensed with, where the party must have notice ; as upon a short Order for 
execution of a Decree (by 

A motion was made by the Plaintiff, for a short Order upon the 
Defendant, to transfer the stock under the Decree in this cause (2) ; 
and that service upon the Clerk in~ Court may be good service. 

Mr. Bell, for the Defendant, opposed the Motion ; insisting upon 
the general rule, that nothing can be done for the purpose of bring- 
ing a man into contempt without personal service. An attachment 

(0) See 1 Greenl. Ev. §319; 1 Phil. Ev. (Cowen & Hiirs ed.) 7, note [30], and 
cases cited ; 1 Smith Ch. Pr. (Am. ed.) 381, 382. 

(1) Hind. Ch. Pr. 329, 330. This practice is there stated as to a witness, who, 
having been sworn to the Interrogatories, afterwards refuses or neg^lects to attend 
to be examined. See Ord. Ch. edition by Mr. Beames, 74, 187. 

(h) See 1 Smith, Ch. Pr. (Am. ed.) 446. 
(3) Reported anU, vol. x. 360. 
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will not issue, except upon personal service of the writ of execution 
of the Decree ; and the Court giving the indulgence of a short 
Order, which is not the regular process of the Court, will not put 
the Defendant in a worse situation. 

The SoUcttor-General [Sir Samuel RomiUy], and Mr. Hart, in 
support of the Motion, took the distinction, that, this application 
being for service of the writ of execution oil the Decree, the De- 
fendant being present in Coort, roust have had notice ; and the only 
object of requiring personal servicers to prevent surprise. It was 
observed, that the reason of applying for a eihort Order is to prevent 
expense. 

The Lord Chancellor [Erskine]. — ^The practice in this Court, 
that in order to fix a person with contempt, the service must be per- 
sonal, has a strong analogy to the practice in Courts of Common 
Law upon attachment. The service must be personal, un- 
[* 203] less upon some very special application it is * dispensed 
with ; which may be under circumstances certainly. The 
reason of requiring personal service is, non constat, that there is a 
contempt ; that the party knows, that he has neglected to do any 
thing he was called upon to perform. But in this instance, a Decree 
made, when the Defendant was present in Court, she knows, she has 
i^ot done what she was directed to do, and must therefore be con- 
scious, that she is in contempt. If this course cannot be taken, the 
Defendant might, when called upon to pay money, keep out of the 
way ; and so prevent the effect of a Decree or Order made, when 
he was present in Court. 

The same point arising in the case of De ManntviUe v. De Manne- 
viUe (1), the Order in this case was postponed ; that the practice 
might be looked into (2). 

See, ante, the notes to 5. C, 10 V. 360. 



DE MANNEVILLE v. DE MANNEVILLE. 
[1806, March 10.] 

The practice of persoDal service, as ai foundation for process of Contempt, dispensed 
with under circumstances ; a party declaring, he would i\ot execute an order, 
and absconding to avoid it 

In this cause (3) the Defendant, upon an application on the 
ground of his inability to find security, obtained an Order to go be- 
fore the Master, and enter into his own recognizance. The Defend- 



(1) The next case. 

.(2 Rider v. Kidder, pori, vol. xiii. 122. 
(3) Reported ante, vol. x. 58. 
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ant not having complied with that Order, a motion was made for an 
Order, that the Defendant should within a fortnight execute the 
recognizance settled by the Master ; and that service upon his Clerk 
in Court may be deemed good service ; upon affidavit, that he said, 
he would not give the security ; that he conceals himself, apd has no 
ascertained place of residence. 

* The Solkiior-General [Sir Samuel RomiUy], Mr. Fon- [* 204] 
blanque, and Mr. 'Cookcj in support of the Motion. — ^There 

is no doubt, that generally there must be personal service to bring a 
person into contempt ; but under such circumstances as these, every 
mode having been tried in vain to serve this party, who has de- 
clared, that he never will execute this recognizance, and keeps out 
of the way on purpose to avoid it, the Court will make this Order : 
otherwise parties may set the Orders of the Court at defiance. This 
practice is not confined to the service of execution of acn Order ; but 
applies to any process, upon which attachment is to issue. There 
are two direct authorities: Ratcliffy, Roper (1) ; and Thompson v. 
Jones (2). The latter was a case upon subpoena to appear and an- 
swer in the case of an infant ; which was served upon the guar- 
dian ; and upon that service a motion was made for an attachment 
against the infant, and it was ordered ; and upon that occasion 
Lord Eldon found another case, Smithy, Marshall; in which ser- 
vice upon the mother of the infant was ordered to be good ser- 
vice. The case of Sir William Pulteney v. Shelion (3) ; is another 
instance. 

Mr. Daniel (Amicus Curia) mentioned the case of Penhy v. 
Brooke (4) ; in which, an Order having been made upon a lady, in 
the country, to pay 200/., upon affidavit of repeated attempts in vain 
to serve her, and her constant habit of keeping her door locked, and 
only appearing at the window, an Order was made, that service upon 
the Clerk in Court should be good service. 

* Mr. Bell^ for the Defendant, gave up the point, upon [* 205] 
these authorities ; referring also, in confirmation of them, 

to the passage in the last edition of the Practical Register. (5) ; where 
the Defendant was not to be found ; and it was thereupon ordered, 
that service of a decretal order and 'writ of execution on the Clerk in 
Court should be good. 

The Lord Chancellor [Erskine]. — ^I had no difficulty upon this 
point, when it was first mentioned ; but would not hastily decide a 
question of practice, especially upon so important a subject. Per- 
sons are bound civilly by service upon those, who are appointed to 
represent their civil interests. But, to subject a party to the conse- 
quences of a contempt, personal service is required. If, however, it 
appears plainly, that he has notice, that he knows what is demanded 

(1). 1 P. Will. 419. 

(3) MB. before Lord Eldon, 23d Feb. 1803. 



(3) AnU^ vol. V. 147 ; see the note. 

(4) In Chancenr, before Lord Eldoi 

(5) Pr. Reg. editkm by Mr. Wyatt, Wf. 



In Chancenr, before Lord Eldon, April 23d« 1808. 
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of him by the Court, that an order has been made upon him, and 
process has issued, which he professes that he will not obey, it can- 
not be maintained, that he shall not be attached ; and that service 
upon his Clerk in Court shall not be good service. This Defendant, 
under an order to give security, has been treated with great indul- 
gence by the late Lord Chancellor ; permitting him, alleging his in- 
capacity to give the security required, to subllitute his own recog- 
nizance. He is involved in no manner of difficulty in obeying this 
order. I shall therefore, under the circumstances of this case, order 
service upon the Clerk in Court to be a good service. 

Another instance has been mentioned to me by the 

[^206] Register; Edwards v. Pooh (1). ^It is the constant 

course in the Court of King's Bench upon attachment (2). 

See, aniej the notes to & 0, 10 V. 52. 



HOLMES V. COGHILL 
[1806, March 10, 11.] 

Distinction between a Power and absolute property. A Power, unless executed, 

not assets for debts (a). 
Power executed by Will ; but afterwards discharged ; and a new Power created. 

A subsequent Codicil will not by the mere effect of republishing the Will be 

an execution of the Power (6). 
Though Equity will in certain pases aid a defective execution of a Power, the 

want of execution cannot be supplied even for creditors (c). 
Power defectively executed for a stranger, (p. 213.] 
Whether the Court would supply the defect, and give the fqnd to creditors. 

qjuare (rf), [p. 2ia] 
Want of Surrender supplied; if Copyhold estate is devised for debts, [p. 216.] 

This cause came before the Lord Chancellor upon an Appeal by 
the Plaintifis, from the decree pronounced at the Rolls (3). 

The Solicitor Oeneral [Sir Samuel Romilly] and Mr. Hall, for the 
Plaintiffs, Appellants. — ^The general question is, whether the sum of 
2000/., which Sir John Coghill had power to raise, is to be considered 
as assets. The first ground, upon which that may be maintained, is, 

(1) Feb. 28, 1789. Service of the Writ of execution of an Order upon the 
Defendant's Clerk in Court good service ; the Defendant absconding. 

(2) Rider v. Kidder^ the preceding case. 

(a) Ram, Assets, ch. 17, p. 240, 241 ; 2 Williams, Executors, (2d Am. ed.) 
1200. 

(6) 1 Jarman on Wills, (Lond. ed. 1844,) 180-182. 

(c) 4 Kent, (5th ed.) 339, 340 ; Sugden, Powers, (4th Lond. ed.) 395, et sea. See 
the reason for this distinction given and explained in 1 Story, £q. Jur. § 169 § 170, 
and the notes ; Bulehtr v. Butcktrf ante^ 9 V. 382, note (c); 2 Williams, ijcecu- 
tor9,(2d Am.ed.)1200. 

(df) See the remarks upon the question here started by Lord Erskine in Sngden, 
Powers (4th Lond. ed.) 352, 353. 

(8) Reported orrte, vol. vii. 499; see the notes, 508; it. 594. 
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that Jus disponendi is to be considered as property itself, upon seve- 
ral authorities : Goodtiih v. Otway (1), Maskelyne v. MasTctlyne (2), 
Tomlinson v. Dighton (3), Robinson v. Dusgale (4), Ptase v. 
Mead (5), Maddison v. Andrew (6), Thompson v. Totrne (7), 
Troughton v. TVotigfAron (8). If there is no case directly in point, 
where the precise question has been raised, the result of all these 
authorities, with the dictum of Lord Hardwicke, as stated 
by Atkyns in Sainton v. fVard (9), • is, that a general [* 207] 
power of disposition, not restrained as to the objects or the 
mode, is in effect property : the distinction between power and prop- 
erty being, that the former is subject to some restraint, either as to 
the objects or the mode of disposition : the latter consisting in gene- 
ral and unconfined dominion. 

2diy. Considering this as mere power, at the date of the Will un- 
questionably the testator intended to execute his power in favor of 
his creditors ; that power which was then in force ; though afterwards 
rescinded. That intention is transferred to the power under the new 
settlement by the codicil, subsequent to that settlement ; which cod- 
icil was a republication of the Will. Whether that is the legal 
effect, or not, the testator evidently conceived, that he had provided 
for his debts in that way. 

The codicil is incorporated with the Will : both making one in- 
strument, speaking and having effect at the date of the codicil. The 
effect of the republication, therefore, would be to pass lands, pur- 
chased between the dates of the Will and codicil ; if the language 
of the Will was sufficiently comprehensive, and they were duly ex- 
ecuted ; though a specific intention to republish the Will did not 
appear in the codicil (10). 

There is no doubt, where an attempt is made to execute a power 
in favor of creditors but the execution is defective, as, if there is 
only one witness, three being necessary, the defect will be supplied, 
upon the established law of the Court: Toilet v. Toilet (11), and 
many other cases. The law of the Court is also admitted, 
that, if a power is executed in due form, but * in favor of [* 208] 
a volunteer, the Court will take the subject from that per- 
son ; and give it to the creditors of him, who had the power (12). 
But it is said, where there is a complete want of execution, it cannot 
be supplied for creditors; and certainly there is no decision, that it 



ii 



2 Wils. 6. 
Arab. 750. 

(3) 1 P. Will. 149 ; Salk. 239; 10 Mod. 31 ; Com. 194 ; 2 Eq. Ca. Ab. 309, pi. 
13. 

(4) 2 Vera. 181. 

(5) Hob. 9. 
(6 J 1 Ves. 57. 

(7) 2 Vera. 319; 1 Eq. Caa. Ab. 242; Pre. Ch. 52. 
(8 3Atk.656; 1 Ves. 86. 

(9) 1 Atk. 172, stated from the Registei's Book, anUj voL vii. 503, note. 
(10) PifcoU V. JfaOer, anUj vol viL §8. 



(11) 2 P. Wm. 489. 

(12) Otorge v. MUbankej ofite, vol. ix. 190. 
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can. Bat, if that cannot be done, and this decision is right, the 
state of the law upon this subject is extraordinary. The/Court has 
no regard for the form of executing such a power; if the intention 
to execute it in favor of the creditors is apparent ; but will supply 
any defect of form. Neither, where due attention is given to the 
form, but the power is executed in favor of a stranger, does the 
Court regard the substance ; but in favor of creditors takes the sub- 
ject from that person, for whom alone the intention is declared. It 
is then very extraordinary, if, the Court disregarding, in the one case 
the form, in the other the substance, yet, something must be done, 
to give the Court jurisdiction. The Master of the Rolls, in bis 
judgment, proceeds entirely upon the ground, that the parties have 
contracted, it is true, that the power shall be executed ; but in a 
given way. That reasoning would be substantial, if the Court had 
not said, that they will not, where creditors are concerned, regard 
the form. Upon what solid distinction, though nothing has been 
done, is the contract to be regarded, where creditors are concerned ? 
The Court will not, unless bound by authorities, act upon a distinc- 
tion so unsatisfactory. 

Mr. Alexander and Mr. Fonblanquey in support of the Decree. — 
If this is not power, there can be no such thing as a general power. 

The cases relied upon are cases of absolute property. Is 
[* 209] every • general power to be considered a trust for creditors ? 

It is surprising, as the Master of the I{4>lls observes, how 
the Court came to break in upon contract by assuming thi/i jurisdic- 
tion ; upon what principle the Court aiTects the stipulation in a con- 
tract upon consideration of marriage, the most valuable of any, that 
the estate of the son shall bear a particular burthen, if charged in a 
particular way ; though the charge is not made according to that 
stipulation. The case of volunteers is very diiTerent. There the 
stipulation has been performed : it is indifferent to the owner of the 
estate, whether the charge is in favor of creditors or volunteers ; and 
the Court acts upon the estate, charged according to the power. 
Upon this subject the Court ought not to go farther than they are 
compelled by authority. It is admitted, there is no case, in which 
this has been done. The absence of authority is strong evidence 
of what is the law, and the distinctions between power and proper- 
ty, and between non-execution and a defective execution of a pow- 
er, have been frequently acknowledged : Lassels v. Lord Comwal- 
lis (1), ToUet V. Toilet (2), Lord Townshend v. Windham (3) : a 
uniform series of dicta^ establishing the distinction in' the clearest 
terms ; that the Court will do this injustice to a certain extent, but 
no farther. Animus, as well bbjus, disponendi is required. In Lord 
Townshend v. Windham Lord Hardwicke distinctly disclaims the 
doctrine he is supposed to have expressed in Sainton v. Ward (4) ; 



(1) 2 Vera. 465; Pre. Ch. 232. 

2) 2 P. WilL 489. 

3) 2 Ves. 1. 
|4) 2 Atk. \Tt. Stated from the Register's Book, ante, vol. vii. 509, note. 
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which case, when examined, appears not to be an authority for it. 
In supplying the want of a surrender the Court has refused to go so 
far as natural children ; though the motive is equal at least : 
♦so as to grand-children, which was determined by the [*210] 
House of Lords (1) ; and in a late attempt against that 
authority (2) Lord Eldon stopped the argument. 

With respect to the constructive republication, the Master of the 
Rolls must have formed a clear judgment ; having not long before, 
on deciding Pigott v. Waller (3), traced the doctrine of republica- 
tion through all the authorities. None of them have any resem- 
blance to this case. The utmost length they have gone is, where 
apposite words were found. If a man devises his estate in the coun- 
ty of Norfolk, and afterwards sells that estate, and purchases an es- 
tate in the county of Kent, and after that purchase a constructive 
republication takes place, the new estate cannot pass ; for apposite 
words, to reach the subject, must be found in the Will. 

The Solicitor General [Sir Samuel Romitty], in reply. — It cannot 
be said, there is any principle in this distinction. This is not matter 
of positive law. The whole doctrine is the creation of this Court ; 
founded upon principles of natural justice. All the dicta, that do 
not relate to the case of creditors, have no relation to the subject : 
for the question as to supplying defects in favor of a wife or children 
is very different. No instance had occurred, that, a power being 
executed in due form, but for a stranger, thb Court has taken the 
subject from him for a wife or children ; though it would for cred- 
itors (4). 

The Lord Chancellor [Erskine]. — Suppose a power [♦ 21 1] 
informally executed for a stranger : would the Court first 
supply the defect, and then give the fund to creditors ? 

Reply. — ^That is a very material case. Certainly there is no au- 
thority for that : but it would . be very reasonable. The considera- 
tion is, not what the party has done, or intended to do ; ' but what it 
is just he should have done ; and as he has contracted for a power 
to increase the fund for his debts, it is considered just, that he shall 
do so ; though he may have in the most formal and express terms 
declared, that he does not intend that ; but means to give to a stran- 
ger. He is supposed to have done that, which he had power to do, 
and ought to have done. 

The reasons upon which the judgment at the Rolls proceeds, 
that the compact is to raise the money, not absolutely and in all 
events, but in a certain manner, that the chance, that it may never 
be executed, or not in the manner prescribed, is an advantage the 
party secures by the agreement, which no one has a right to take 
from him, are adapted to the case, as it is at law ; but exclude the 
universal doctrine of this Court. However difficult, as the Master 

(1) KettU v. Toumshend, 1 Salk. 187. 

(2) Perry v. fyhUehtad, an/c, vol. vi. 544. 

(3) .^nte, vol. viL 98. 

(4) Oeon^ y» Milbahkt, cnte, vol. iz. 190. 
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of the Rolls observes it is, to discover a sound principle for the au- 
thority this Court assumes for aiding a defective execution in certain 
cases, that principle has been long established ; and where creditors 
are concerned, it extends to the non-execution, as well as a defective 
execution. When the Court has gone so far as to pay no regard to 
the form, if the intention appear, and so far in favor of 
[• 212] creditors * as to pay no regard to the intention, if the form 
has been pursued, what does the Court regard in opposi- 
tion to the claim of creditors ? 

The Lord Chancellor [Erskine]. — ^It is much to be regretted, 
that the right of creditors to receive satisfaction out of the estate ojf 
their debtor should depend upon either artificial modes of convey- 
ancing, or artificial rules of law, clashing with each other, and not 
to be reconciled to clear principles of law or equity. I confess, I 
am not able to reconcile what a Court of Equity has been in the 
constant habit of doing, and what it has refused to do. Upon the 
second settlement Sir John Coghill had only beyond his estate for 
life the right, if he chose to exercise it, to call upon the trustees to 
raise this sum of 20002. ; or, if that sum should not be raised in his 
life, to direct, that it should be raised in the way provided, by Deed 
or Will, with two or more witnesses. If this is to be considered as 
contract, and the property to go according to this deed, the conclu- 
sion upon principle must be, that the son might say, that estate was 
his to lill intents and purposes, as the survivor ; conveyed to him for 
valuable consideration ; subject to the right vested by the deed in 
his father, to call upon the trustees to raise this sum of money ; 
which right he might exercise, or not : yet it is admitted without any 
difference of opinion, and all the authorities are uniform, that if Sir 
John Coghill, the father, had by his Will, without any witness, given 
that sum of money in satisfaction of his creditors, a Court of Equity 
Would have given effect to that disposition, though not within the 
language of the power. A Court of Equity therefore certainly in 
favor of creditors takes upon itself to disregard altogether the qual- 
ity of the deed ; to alter wholly the rights of the parties 
[*213] under *it. Sir John Coghill, though bound to pay his 
creditors, could not be called upon by law to pay them out 
of an estate, which is the property of another person. Yet equity 
does so strong an act as to pay them out of the estate, which was 
vested, not in him, but in his son ; and it is not denied, according to 
the case I put, that, if, by this Will, unexecuted, Sir John Coghill 
had given the fund to a stranger, the Court would still have laid 
hold of it ; in favor of creditors not only giving effect to an act done 
defectively, but changing the purpose, and converting that Act. 
This appears to me to go this length ; that equity considers this so 
much the property of the person, as contradistinguished from power, 
that though the estate ought in law to be affected only by an act, 
consistent with the deed, being vested in another person, until an 
act shall be done, as prescribed by the deed,- yet in favor of credit- 
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ors equity acts in this manner upon a principle, which, to make it 
consistent, seems to entitle it to go a good deal farther. 

The distinction was pressed in the most powerful manner in sup- 
port of this appeal, that, where an estate or interest, to be created 
under that power, is qualified or limited to a third person, the power 
must be executed ; but, when the end and object of the power are 
to secure the benefit to the party himself by calling upon trustees 
in his life, or by his Will, where it is entirely for his own use, pur- 
pose, and object, n'o qualification of the estate, no interest vested, in 
a third person, but the interest is to be vested in him by an act, to 
be done by himself, there is no good reason, that I can comprehend, 
why the Court should not act upon it for creditors, considering it 
property, as much as by invading the deed : getting out of an estate, 
vested in another person, a fund for creditors; though the act is 
done in such a manner as not to take it out of the party, 
who has the * estate. It cannot be represented, as the [*214] 
foundation of this appeal, that in making the decree the 
Master of the Rolls has deviated from any rule or principle of this 
Court, or departed from any decided authority : for it is admitted, 
that there is rather a ground for criticism upon the Court and the ex- 
ercise of this jurisdiction, which I confess it seems to me very difficult 
to answer, that the Court has not done more. But in no one in- 
stance has the Court gone the length, required of me, not in an orig- 
inal cause, but upon an appeal from the decision of a Judge, for 
whose opinion I have the highest respect. The authorities are most 
important, and follow in a series from the year 1668 to the end of 
Lord Hardwicke's time ; from which it appears, that the distinction 
between the non-execution and the defective execution of a power 
has been constantly taken. But, if the argument in support of this 
appeal prevails, there must be an end of that distinction ; for, if 
ever there was a power, this is one ; and, if it is to be maintained, 
that wherever the execution of a power brings the fund into the 
party, to whom the power is given, it is absolute property, no power, 
but a mere naked power can exist. 

It cannot be maintained, that this is absolute property, so as to be 
assets for creditors, without any act done, except by striking at once 
out of the books the very notion and character of a power. If I 
held, that it was not necessary, that any thing should be done by 
Sir John Coghill, as he was the person, for whose benefit the power 
was created, but that, whatever'may have been the forms prescribed, 
and the acts to be done, the fund would at once go to executors, 
without any interference of the Court, though the estate was vested 
in the son, not to be taken out of him without an act done, it is the 
same as if the power did not exist. If that cannot be laid down as 
the rule, and clearly it cannot, there is no other ground 
* upon which it can stand ; for, if once the power is admit- [* 215] 
ted to be one, that should be executed, and the fund does 
not go at once to executors, without regard to creditors, it is a power 
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that must be executed ; and then the great question arises^ to what 
extent a Court of Equity will interfere. 

It was urged very ably, that no authorities have been cited, 
that can bind me ; as they go only this length ; that Lord Hard- 
wicke and other Chancellors have said, there is a difference between 
the non-execution and the defective execution of a power. But all 
these cases establish this ; that in no instance even in favor of cred- 
itors has the Court interposed against a non-execution ; and though 
in the particular instance that might not be before the Court, yet, if 
that distinction did not prevail. Lord Hardwicke would never have 
expressed himself, as he did, in Lord Tovmshend v. Windham (1). 
The appellants are obliged to admit, that Lord Hardwicke must have 
considered that to be the rule of the Court applicable to this case ;, 
and have no way of getting out of that but by setting off against it 
the case of Bainton v. Ward (2) : but in that case there had been 
an execution of the power ; and then, that is not a proper applica- 
tion of Lord Hardwicke's declaration, which supposes him to con- 
tradict every thing he said upon every previous occasion, and after* 
wards, and not as speaking with reference to the particular case 
before the Court. If Lord Hardwicke is considered as speaking 
with reference to that particular case, all is consistent ; that a Court 
of Equity goes the length of supplying defects in the execution of 
a power ; but has left to the person, who has the power, 
[* 216] whether he will execute, or not. You must * have inten- 
tion : some act indicating an intention to execute ; and 
then, though it is done imperfectly, he shall be considered as execut- 
ing it ; and the Court will help him out for the purpose of justice in 
the particular instances of persons, who are the favorites of this 
Court ; as they are the favorites of justice. The case stated of the 
copyhold is apposite. This Court supplies the surrender, but not the 
Will, for creditors. There must be the Will ; then the Court, in- 
formed of the intention by that Will, completes it, as in the other 
case, supplying the surrender. 

For these reasons, it is impossible for me to attempt to make a 
precedent in this case. I lament, that these difficulties and incon- 
sistencies arc to be found upon this subject. They are for the con- 
sideration of the legislature ; who may declare, that, where a power 
is given to dispose of property by a certain act, if the party dies 
without doing that act, still it shall be assets. But I must take great 
care not to extend the jurisdiction, and begin by doing that, which 
has never been done by any of my predecessors. My opinion is 
therefore, that this decree should be affirmed. 

See, anU, the notes to S. C, 7 V. 499. 

(1) 2 Ves. 1. 

(3) Stated from the Register's Book, anU^ vol viL 503, note. 
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THE COUNTESS OF LINCOLN t;. THE DUKE OF 
NEWCASTLE. 

[1806, Feb. 17, 18, 24; April 14, la] 

Covenant in a marriage settlement to settle leasehold estates in trust for such 
persons, and such or the like estates, ends, intents, and purposes, as far as the 
law will allow, as were declared concerning real estates, limited to the first and 
other sons in tail male, with several remainders, executed b^ giving the abso- 
lute interest in the leasehold estates to the first tenant in tail m possession, hav- 
ing attained the age of twenty-one (a). 

Settlement of a term for years, [p. 225J 

No di^Terence in the execution of an Executory Trust by Will and a covenant in 
marriage articles (b\ [p. 227.1 

Settlement of a term for years, m. 228.1 

Distinction between a WiU, making a airect gift and a covenant by Articles, to be 
executed; not between a covenant upon consideration of marriage and an 
Executory Trust by Will, [p. 230.] 

Executory Trust by Will, [p. 231.] 

Limits of Executory Devise, twenty-one years afler lives in being ; with the period 
of gestation (c), [p. 232.] 

Effect of a directory clause in a Will ; raising an Executory Trust ; which equity 
will mould to the purposes of the Testator, [p. 234.] 

Distinction between Trusts Executed and Executory, and the effect (d), [p. 238.] 

This cause came before the House of Lords upon an Appeal by 
the Countess of Lincoln, and Lord and Lady Folkstone, from part 
of the Decree, pronounced by Lord Loughborough (1). 

The Decree, as far as concerned the leasehold manor and premises, 
declared, that the indenture of settlement, dated the 20th of May, 
1775, so far as respected the performance of the covenant therein 
contained, to convey the leasehold manor and premises situate at 
Newark, in the county of Nottingham, ought to be established, and 
the trusts thereof performed and carried into execution ; and that 
the said leasehold manor and premises ought to be settled, subject 

(a) Dvkt of^ewcastlt v. Courdesa of Lincoln^ ante, 3 V. 387, note (o); Vaughan 
v. Burslem, 3 Bro. C. C. (Am. ed. 1844,) 101, and notes; Foley v. Bumdl, I Bro. 
C. C. (Am. ed. 1844,) 274, and notes; post, 225, and note (a); 2 Story, Eq. Jur. 
§ 983, § 984, s^ 985, 1067a ; 1 Williams, Executors, (2d Am. ed.) 507, 508. 

{b) In Jtrvoise v. Duke of Northumberland, 1 Jac. & Walk. 573, Lord Eldon 
remarks that ^' in marriage articles the object of such settlement, the issue to be 
provided for, the intention to provide for such issue, and in short all the considera- 
tions, that belong peculiarly to them, afford prima fade evidence of intent, which 
does not belong to executory trusts under wills." See 2 Story, Eq. Jur. § 984, 
where it is said, that " there is a distinction recognised in Equity between execu- 
tory trusts, created under marriage articles, and those created under wills, in 
relation to the interpretation of them, and the mode of carrying them into execu- 
tion." See the distinction farther illustrated in § 984, § 974, and notes ; Dvke of 
Newcastle \\ Countess of Lincoln, ante, 3 V. 398, note (3) of Mr. Hovenden. 

(c) Tkelluson v. Woodford, ante, 4 V. ^7; 4 Kent, (5th ed.) sect 60, p. 263, el 
acq. 271, tt seq,, and notes. 

(d) See Fonbl. Eq. b. 1, ch. 6, § 8, note (s), for a full discussion of this point ; 2 
Story, Eq. Jur. § 983, and notes ; Atherly on Marri&^e Settlement, ch. 7, p. 93, 105. 
Executory trusts are properly those, where somethmff remains to be done to com- 
plete the intention of the parties. 2 Story, Eq. Jur. $983, note. 

(1) The Dvke of Newcastle v. Th/R Countess of Lincoln, ante, vol, iii, 387. , 
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I 

to the several annuities, charges, and incumbrances, aflfecting the 
same, in trust for the respondent Henry Duke of Newcastle, and his 
executors, administrators, and assigns ; but if he should die under 
the age of 21 years, without leaving issue-male of his body, living at 
the time of his death, then in trust for the respondent Thomas Pel- 
ham Clinton, his brother, and the executors, administrators, and 
assigns of the said Thomas Pelham Clinton ; and if he should die 
under the age of 21 years, without leaving issue-male of his body 
living at his death, then in trust for the appellant Viscountess Folk- 
stone, then Lady Catherine Pelham Clinton, and her executors, ad- 
ministrators, and assigns ; but if she should die under the age of 21 
years, without leaving issue of her body living at the time of her 
death, then in trust for Lady Anna Maria Pelham Clinton, 
and her executors, administrators, and * assigns; and if [*219] 
she should die under the age of 21 years, without leaving 
issue of her body living at her deatii, then in trust for Lady Char- 
lotte Pelham Pelham Clinton, her sister, and the executors, adminis- 
trators, and assigns, of the said Lady Charlotte Pelham Pelham 
Clinton ; but if she should die under the age of 21 years, without 
leaving issue of her body living at her death, then in trust for , 
George Brydges Brudenell and Martin Whish, the surviving execu- 
tors of the Will of Henry, late Duke of Newcastle, upon the trusts in 
such Will declared of and concerning the personal estate of the said 
Henry Duke of Newcastle, thereby bequeathed to the said George 
Brydges Brudenell and Martin Whish, and to the late Marquis of 
Hertford, and the late John Jackson, deceased ; and it was ordered, 
that the Master should settle the proper conveyance of the said 
leasehold premises accordingly: And it was farther ordered, that the 
appellant, the Countess of Lincoln, George Brydges Brudenell, and 
all other proper parties, as the said Master should direct, should join 
in such conveyance ; and it was ordered, that the said Master 
should take an account of the rents and profits of the said leasehold 
manbr and premises, accrued since the death of the said Thomas 
late Duke of Newcastle, come to the hands of the appellant Frances 
Countess of Lincoln, &c. 

From this Decree the Countess of Lincoln, and Lord and Lady 
Folkstone, appealed ; praying that the Decree may be reversed or 
varied, and that the bill of the respondent, the Duke of Newcastle, 
so far as it relates to the Newark estate, may be ordered to stand 
dismissed, for the following, amongst other, reasons : 

1st. Because the Decree has declared, that the leasehold 
manor and premises at Newark ought to be settled * in [* 220] 
trust for the respondent Henry Duke of Newcastle, in 
manner before-mentioned, and upon such other trusts as before also 
mentioned, and has directed a conveyance thereof accordingly ; 
whereas the appellants are advised, that such Decree ought to have 
declared, that according to the covenant in the settlement of the 
20th of May, 1775, Henry Pelham Clinton, commonly called Lord 
Clinton, became absolutely entitled to the leasehold manor and 
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premises at Newark ; and that the appellant the Countess Dowager 
of Lincoln, as his personal representative, has become entitled there- 
to, for the benefit of herself, and the appellant Viscountess Folkstone, 
as his next of kin. 

2d. By the settlement of 1775 certain freehold estates are limit- 
ed, after the death of Henry, then Ear! of Lincoln, to the use of his 
first and other sons, in tail male, with remainders over ; and by the 
same settlement Henry, then Duke of Newcastle, covenanted to 
assign the leasehold manor and premises at Newark in trust for, and 
for the benefit of, such person and persons, and for such or the like 
estate and estates, and for such and the like uses, intents, and pur- 
poses, as was therein before mentioned, of and concerning the free- 
hold estates therein before limited, so far as the law in that case 
would allow and permit. These are the terms of the covenant : but 
the limitations directed by the Decree are inconsistent with them ; 
and it is submitted, on the part of the appellants, that the safest 
rule of construction of this covenant would have been to abide 
literally by the limitations as expressed in the deed, viz. as far o« 
the law \joould allow them to go, and not to invent a new and differ- 
ent set of limitations. 
[*221] ♦Sd. It should be observed, that by the deed of the 
14th of May, 1772, Henry Duke of Newcastle covenanted 
to settle the leasehold manor and premises at Newark, in trust for 
Henry, Earl of Lincoln for life, and, after his decease, in trust for 
his first and other sons successively, as far as the law will allow, 
without any view to other branches of the Duke's family ; and as 
the issue male of Henry Earl of Lincoln must be considered as 
having been the principal objects of the deed of 1775, which was 
a settlement made on his marriage, the covenant in the deed of 
1775 ought to be construed agreeably to the trust in the deed of 
1772. 

J. Mansfield. 

S. RoBflLLT. 

Reasons, alleged by the Respondents for aflSrming the Decree. 

1st. This bill called upon the Court, to execute a covenant of 
Duke Henry, contained in the settlement made on the marriage of 
his son, with regard to the leasehold premises in question ; which 
are holden for years. The covenant was expressly to do a future 
net, and the trusts therefore to arise under it were purely executory. 
The covenant, which the Court is thus called upon to execute, (and 
on the face of which it appears that the Duke was aware of the dif- 
ferent natures of freehold and leasehold property, which rendered 
the limitations of the former inapplicable in a great degree to the 
latter) is, that he the said Duke should well and sufficiently <^ trans- 
fer and assign to the trustees, their executors, administrators, and 
assigns, the said manor of Newark, &c. and all the estate and in- 
terest which the said Duke then had, or should have, or be en- 
titled to, in the said leasehold premises; to hold to the said 
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trustees, their executors, administrators, and assigns, in trust, 
for and for the benefit of such person and persons^ and for such 
or the like estate and estates^ and for such or the like ends^ 
intents^ and purposes^ as are therein-before mentioned, of and 
concerning the said castles, honors, &c. as far as the law would in 
that case allow or permit." The Court therefore has to consider, 
who those persons were, so to be benefited : what those ends, intents, 
and purposes, were, so to be answered : and what estates or limita- 
tions of the leasehold property, which could be allowed or permitted 
by lawy were best calculated to benefit those persons, and to answer 
those ends, intents, and purposes. To ascertain these several matters, 
reference must be had to the limitations of the freehold estates : from 
which it appears, ihaiihe first and other sons of the Earl of Lincoln, 
and of Lord Thomas, and of Lord John, &c., were to take in success 
sion ; and that the estates thereby limited to them, were such as would 
not enable any one of them to acquire an absolute interest, and 
thereby defeat the subsequent limitations, before such person had 
attained the age of twenty-one years ; but the leasehold estate, from 
its nature, was incapable of the same limitations. The moment it 
vested in a tenant in tail, it vested absolutely. How then were the 
limitations of the leasehold to be made to correspond in effect the 
most nearly with those of the freehold ? By preventing its vesting 
under the age of twenty-one. By this operation, the succession of 
the leasehold was insured nearly to the extent, in which that of the 
freehold was by the limitations of the settlement. If it be said, that 
by suspending the vesting of the leasehold in the person, in whom 
the freehold is vested by the settlement, the covenant of the settlers, 
with regard to assigning the leasehold j^r the like estates as the free- 
hold, is not complied with, the answer is, that it is most 
manifest, that the general or primary * end, intent, and pur- [^ 223] 
pose of the settlement, was to insure the succession ; and 
that the limitation of the estates was merely the mode of effecting 
that object. And therefore, that, whatever may be the case, with 
respect to trusts executed, yet, in a case of a trust clearly executory, 
as this is, the Court will effect such general object, by such means 
as are best calculated for that purpose. 

2d. If it be said, that what is required by this bill did not go to 
the utmost extent of what the law might do, in suspending the vest- 
ing of the leasehold, and that the Court cannot take upon itself to 
prescribe limits in the modification of estates, which the parties to 
the settlement have not themselves prescribed, it may be answered, 
that the intention of the parties, which the Court is called upon to 
carry in effect, is not to suspend the vesting to the utmost extent, that 
might be by law : but it is to settle the leasehold for the benefit of 
such persons, and for such estates, and for such ends, intents, and 
purposes, as were before declared of the freehold, so far as the law 
would allow ; and surely it is competent to the Court to decide, what 
limitations, or modifications of (he leasehold are best calculated to 
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answer such intention. It is a difficulty, not greater than the Court 
is in the daily habit of encountering. 

3d. :With respect to authorities, — it is submitted on the part 
of the Respondents, that the cases of Stanley v. Leigh (1), and 
Gower v. Grosvenor (2), (in particular), warrant the prayer of this 
bill. Those cases speak of this mode of limitation of leaseholds, as 

part of the knoivn law of the Court, in cases, where the 
[* 224] Court is called ^upon to direct the conveyance. But the 

numerous cases, to be found on the subject of executing 
marriage articles, are all in prijidple authorities in favor of the Res- 
pondents: and it is unnecessary in this case to consider the decisions 
of the Court in cases, where the parties have taken upon themselves 
by Will or settlement to execute their otvn intentions, or, (in otlier 
words) where the trusts have been finally declared by the instruments 
themselves. 

Sp. Pekceval. 
T. M. Sutton. 

This Appeal, having been argued at the Bar of the House of 
Lords on the 17th, 18th, and 24th of February, stood for judg- 
ment. 

April I4th. Lord Ellenborough, Chief Justice, have stated the 
cascr, spoke to the following effect : 

The object of this covenant was to oblige the Duke of Newcastle 
to settle these leasehold estates in like manner as the freehold estates 
were settled, by the terms of the deed. But the effect of the differ- 
ent nature of the estate is familiar ; that a tenant in tail acquires, 
when of age, the power of unsettling an estate of inheritance by 
suffering a recovery : but, if personal estate is included in that limi- 
tation, the absolute interest, transmissible, is vested in him upon his 
birth. Contemplating the effect of this settlement upon property of 
these different natures, the question with reference to this covenant 
is, how far the law will allow the transmission of personal estate to 
be assimilated to that of the inheritance : so as to make the one at- 
tendant upon the other, in a fair sense and meaning, to go in the 
same line of succession. Such is the nature of personal 
[* 225] estate, that a person, claiming it under a ^ limitation in 
tail, acquires, unless there is a provision to the contrary, 
the absolute, indefeasible interest, and the effect is, that the line of 
succession with the freehold estate will be broken (a). There is a 
known mode, perfectly familiar to conveyancers, by which that is 

(1) Stanley v. Leigh, 2 P. W. 686. 

(2) Goioer v. Grosvenor, 3 Barnardiston's Reports, 54 ; and from a more complete 
MS. note, 5 Madd. «3d7. 

(a) See in reference to limitation in tail of personal estate, 2 Kent, (5th ed.) 
353, 354; 4 ib. 283, and notes; Rawlins v. Goldfrap, antt, 5 V. 440, note (a); 
Attorney General v. Hind, 1 Bro. C. C. (Aift. cd. 1844,) 170, and notes; Fordyce v. 
Fhrd, anU, 2 V. 536, note (a); Lord Douglas v. Chalmer, ib. 501, note (a), 
TOL. XII. JO* 
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postponed to a more distant period ; by letting the term continue in 
trustees, upon trust to pay the rents and profits to the Cestui que 
trust until the age of 21, and to assign to him at that period ; with 
a limitation over in the event of his death under that age ; by which 
provision the ulterior limitation, which wouM otherwise be frustrated, 
the term vesting absolutely in the tenant in tail, is preserved. This 
practice of conveyancers is referred to by Lord .Macclesfield, by Sir 
Joseph Jekyll, in Stanley v. Leigh (1), and afterwards by Lord 
Hardwicke in Gower v. Orosvenor (2). 

Upon that practice, though established by these authorities, some 
doubt has been thrown by subsequent decisions ; one of which is 
Foley v. Burnell (3) ; before Lord Thurlow, and afterwards before 
the Lords Commissioners, Lord Loughborough, Mr. Justice Ash- 
hurst, and Baron Hotham. In that case Lord Commissioner Ash- 
hurst, takes a distinction, ^whether it is perfectly satisfactory, or not, 
I do not say,) between articles or covenant, and a Will ; where -the 
testator takes upon himself to be his own conveyancer : prescribing 
the particular mode of limitation. That case was followed by 
Vaughan v. Burslem (4) : a decision by Lord Thurlow, which I can- 
not reconcile with the Decree in this cause. But this distinction ap- 
pears. That also was the case of a Will : the testator 
executing his own purpose : in this instance ^ there is a [* 226] 
covenant to do this by any practicable mode : the only 
question is, whether it is legal, or not. If it is legal, effect ought to 
be given to it by any mode. 

The Decree, which is the subject of this Appeal, is in conformity 
to the decisions of Lord Macclesfield and Lord Hardwicke ; and 
stands upon principles, allowed up to the period of Vaughan v. 
Burslem, The intention is clear. It is impossible for a party to 
express more plainly his meaning and wish, that this leasehold estate, 
so essential to the dignity and consequence of this family, and neces- 
sary for a variety of purposes of convenience, should go with the 
freehold estates, as far as the Law would allow ; which object will 
be attained by preventing the first tenant in tail from taking the ab- 
solute property ; letting it go over ; and considering it vested in the 
present Duke ; who, it is said, has attained tliC' age of 21 ; and 
therefore acquired the absolute property. I propose, therefore, to 
your Lordships, that this Decree shall be rectified by preserving the 
declaration, that this settlement, so far as respects the performance of 
the covenant as to the leasehold manor and premises at Newark, 
ought to be established, and the trusts performed, and carried into 
execution ; and that the said manor and premises ought to be set- 
tled, subject to the charges and incumbrances, in trust for the re- 
spondent, Henry, Duke of Newcastle, his executors,- administrators, 
and assigns ; who has since the time, at which this Decree was pro- 



(1) 2 P. Will. 686; see page 689. 

(2) 3 Barnard, 54 ; 5 Madd. 337. 
" Bro. C. C. 274. 

3 Bro. C. C. ]0]. 
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nounced, attained the age of of 21 ; omitting the subsequent limita- 
tions. 

Lord Eldon. — I requested your Lordships to postpone judgment 

in this cause from my conviction, that this Decree is wrong, 
[* 227] * upon the principle, stated by the noble and learned Lord, 

who has preceded me : and from the very strong opinion 
I have, that it is wrong upon many other points ; and, that the mode, 
in which the noble and learned. Lord proposes to alter it, is unsanc- 
tioned hy precedent, and is contradicted by the decision of Lord 
Thurlow. It is not, however, in consequence of any atta.haent 
to my opinion, that I presumed to address thai request to your 
Lordships ; but, considering this to be a case of the greatest im- 
portance, one, that must establish for the first time, how a Court of 
Equity will execute such a covenant as this, and in which one party 
seeks to execute it in direct opposition to decision, it appeared to 
me extremely important, with reference to the state and condition 
of that great mass of property, which at this day deserves as much 
attention as the inheritance, that this cause should undergo so much 
discussion, that in future it may be known, how such covenants are 
executed ; that conveyancers may understand, what is the effect of 
such covenants, and of Wills, creating executory trusts. 

There is no difference in the execution of an Executory Trust, 
created by a Will, and of a covenant in marriage articles. Such a 
distinction would shake to their foundation the rules of Equity (1). 
The alteration in this Decree, that has been suggested, will keep your 
Lordships clear of many important difficulties, with which you must 
have been embarrassed, if the Duke of Newcastle had not, which I 
take to be now admitted, attained the age of 2L But, that this 
subject may be understood in future, it is fit to examine it with that 

view. 
[*228] *The known practice of conveyancers is much older 

than Stanley v. Leigh (2). No point of this kind was de- 
termined in that case. The point was, whether, where there is a 
limitation over of a term for years in default of issue of the first taker, 
he takes absolutely. Sir Joseph Jekyll refers to the known practice 
of conveyancers, as the medium of proof, that the limitation contended 
for was not too remote. The practice of conveyancers, as there stated, 
is, that they limited leasehold estates to a person for life, with suc- 
cessive remainders to the first and other sons at 21; if any died 
under that age, devesting the estate ; with a limitation over, if all 
died under that age. That known law of conveyancers will never 
suit the purpose of the execution of such a covenant as this ; not 



(1) Lord Manners, 1 Ball &, Beat 25, 6; Stratford v. Potoell, refers to this 
passage, as importing, that there is no distinction oetween a Will and Marriage 
Articles : a sense disclaimed by Lord Eldon, 1 Jac. & Walk. 571 ; Jerwist v. 
The Dukt of J^Torlhiunbtrland ; and certainly not to be collected from the venr 
clear and precise terms, in which the proposition is here stated. See 2 Ves. gl 
Bea. 369; Blackburn v. Stables, 5 Madd. 260. 

(2)9P.WilL66a 
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providing for the case of a son dying, leaving a son ; and, the object 
of these conveyances being to knit the leasehold estate to the free- 
hold, if the son dying left issue to take the freehold estate, the estates 
would be separated ; which ought not to be permitted ; the primary 
object being, that they should go together. 

In Gower v. Grosvenor (1) Lord Hardwicke decides nothing upon 
the subject. I will read what his Lordship says ; as it is very strong 
reasoning in support of the execution of a direction, or a covenant, 
creating a modification and limitation, not as far as the Law will 
permit, but to such an extent, short of that, as will enable you to ex- 
ecute the primary object to keep the estates together, as far as the 
Law will enable you. Lord Hardwicke states the practice of con- 
veyancers ; and carries it farther, according to the Report 
* in Barnardiston, and according to the known practice of [* 229] 
conveyancers, which is adopted in the direction of the de- 
cree now under consideration, than the passage (2) in Stanley v. 
Leigh. Lord Hardwicke says, it is the known practice of convey- 
ancing to limit leasehold estate to a tenant for life, then to the son ; 
either to be absolutely vested in him, when he shall attain the age of 
twenty-one, or upon his birth ; to be devested, if he dies under that 
age ; and to go over, but not upon the simple contingency of his 
death under the age of twenty-one ; as Sir Joseph Jekyll says ; but, 
if he shall die under the age of twenty-one without issue, generally ; 
if the object be to limit an estate in tail general ; or, without issue 
male ; if an estate in tail male be the object. 

But this is not carrying it as far as the law will permit ; for the 
moment a son comes to the age of fourteen, he may, subject to the 
contingency of his death under the age of twenty-one, not leaving 
issue male, bequeath the leasehold estate. Suppose, he dies under the 
age of twenty-one, leaving issue male : that issue male would not take 
the leasehold estate, as he would the real estate : but the leasehold es- 
tate would be part of his general personal estate ; which may go to his 
next of kin, and equally to the wife with them ; or, in some parts of 
the kingdom, the larger portion to the wife. Therefore the proposi- 
tion, that the leasehold estate is made unalienable, as long as the 
rules of law will permit, as was said by Sir Joseph Jekyll and Lord 
Hardwicke, is not true in any sense : one sense of those words be- 
ing, that you are to make use of all the modifications and limitations 
the law will admit, to select those, that will enable you to execute 
the primary purpose, to knit together the two estates, as long as the 
law will admit. 

The decision in this cause goes upon a supposed distinc- [* 230] 
tion between marriage articles and Wills. There is a dis- 
tinction ; if the Will makes a direct gift, and the articles contain a 
covenant, to be executed. But the distinction between a covenant 
upon consideration of marriage and an executory trust under a Will 



[1) 3 Barnard, 54; 5 Madd. 337. 

2) 3 P. Will. e». 
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is new to m^. Lord. Hard wicke's opinion in two cases upon Wilk 
is directly contrary to that of Lord Thurlow, expressly upon the point, 
that those were not cases of direct gift, but a direction, how the 
property was to be held and enjoyed ; under which direction a con- 
veyance OF settlement was to be made. Upon such an executory 
trust the same principle prevails as upon marriage articles. 

The limitation in Gower v. Grosvenor was to the heirs male 
of the family, according to a manuscript note : the report in Bar- 
nardiston has the word << successively ; " which makes no difference. 
Lord Hardwicke says, the question is very considerable, not only in 
respect of the limitations of personal chattels, but upon the frequen- 
cy of these clauses in Wills and Setdements ; he thought that clause 
was clearly a directory clause only ; that he would construe it, as 
far as the words could be applied, agreeable to the law ; there was 
no direct gift to any one ; bui only a direction, how the testator 
would have those chattels go : they vested in the executor ; the prop- 
erty was in him, and to be considered as given to him, to settle in 
the manner directed by the Will. 

That I construe, as showing the opinion of Lord Hardwicke, that 
the executors took this property upon a trust, to settle it according 
to the Will. The principal difficulty I have, arises from the contra- 
dictory decisions upon this subject. The principle here 
[* 231] laid *down by Lord Hardwicke, appears to me to be the 
best ; and I wish, it had been abided by ; and I give your 
Lordships this trouble, with the view, that the law may hereafter be 
understood. Lord Hardwicke farther says, clauses of this nature 
are common in marriage articles ; and it is dangerous to adhere to 
the limitations of the freehold estate ; so as to overturn the express 
intention ; where the intention is, not to constitute a particular lim- 
itation, but to leave it to the law. 

That is the case of the Will ; in which a testator does not take 
upon himself to say, what the limitations shall be ; but expresses his 
general purpose ; leaving it to a Court of Equity to say, in what 
manner, and by what conveyance, that will be best effected. This 
being Lord Hardwicke's opinion in that case, in another case (I) 
his Lordship is represented to have recognized the ground of his 
opinion, as to what he said in Gower v. Grosvenor, (for it is not a 
decision) as standing upon this principle, that a Will of this sort, 
which does not give by way of direct gift, but leaves it to the law to 
frame the conveyance, under which the party is intended to take by 
a general expression of intention, is to be considered as creating an 
executory trust. 

The next case is Trnfford v. Trafford (2) ; upon which the first 
observation is, that I never found any person, or any book, that 
could inform me, that a Court of Equity ever executed a covenant 
of this* sort by postponing the vesting to the age of twenty-one, ex- 

(1) The Dukt qf BridgtwaUr v. JBrerton, 2 Yes. 121. 
(2)3Atk.347. 
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cept the case of Trafford v. Trafford ; in which the testator himself 
had expressly said, the property should not vest until that 
• age. Upon that case, which is very material, another [* 232] 
observation arises, that I ne\er could displace ; forming to 
it as an authority, a considerable objection, that has never been an- 
swered. The words are, not " issue male," but " such male per- 
son." First, that was clearly an executory trust ; next, the limita- 
tion was expressly, when the party should be twenty-one ; and not 
only that ; but it was to a person entitled to the trust in possession. 
One question was, whether the tenant for life at the age of twenty- 
one would take. To that it was answered very satisfactorily, that 
could not be ; as the testator, having created interests in the nature 
of heir-looms in those chattels, must have intended those terms to 
apply to such persons as would take heir-looms ; that is, those who 
would take estates of inheritance ; and therefore the tenant in tail 
before the age of twenty-one would not be entitled to have that 
property given to him. The report in Atkyns is not correct ; rep- 
resenting Lord Hardwicke to state himself to have decreed in Gou^ 
er V. Grosvenor ; when no decision of this point was made in that 
case. But his Lordship is represented to state his opinion, that it 
amounted to a direction to settle ; and in this the report is correct. 
This seems to have escaped Lord Hardwicke's mind. If the limita- 
tion had been to such son at the age of twenty-one, as would be en- 
titled to the trust in possession of the real estates, as the son must 
attain the age of twenty-one within twenty-one years after the expi- 
ration of the life of his father, allowing the period of gestation, that 
limitation would be within the limits permitted to executory devise. 
But the words are, <^ such male person." A son might die during 
the life of his father under the age of twenty-one, leaving a son, who 
might not attain the age of twenty-one for a considerable time ; and 
who also might die under twenty-one, leaving a son who might be 
the first person, attaining the age of twenty-one, and en- 
titled to the trust in possession. A * considerable ques- [* 233] 
tion therefore in that case, totally overlooked, was, wheth- 
er the limitation, taken altogether, was not wholly too remote. Thus 
it rested until the case of Foley v. Bumell (1). 

It is taken for granted in this case, that the power of revocation 
attached upon the leasehold, as well as the freehold, estates. That 
is not so. Upon the settlement that power does not attach upon 
the leasehold estates. But, which is more material, the deed of 1775 
does not affect to execute that power as to the leasehold' estates. 
The Duke of New<»stle and Lord Lincoln, making the settlement 
of 1772, go no farther as to those estates than the sons of the Earl of 
Lincoln : but there is a covenant by the Duke to settle the leasehold 
estates to Lord Lincoln for life ; and, after his decease, for his 
first and other sons succcs'sively. If the decision upon the 'settle- 
ment of 1775 was, that the property either should vest in the first 

(1) 1 Bra C. C. 274. 
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son, not upon his birth, but at the age of 21, or should devest, if he 
died under that age without issue male, as the fact happened, the 
covenant is gone by the course of events that have happened ; and 
so much of the leasehold estates, as was* not taken out of the Duke, 
remained in him, to be considered as the subject of the settlement 
of 1775. 

The case of Foley v. Bumell is extremely important. The Court 
of Chancery at that time could not furhish a case, in which under 
such a direction as occurred in Gower v. Grosvawr (1), and Traf-^ 
ford V. Trafford ^2), the limitation had been extendid to the age of 

21 ; unless that period was pointed out to them by the tes- 
[* 234] tator. * In FoUy v. Bumell there was great discussion 

upon the words " for ever ; " and with reference to a perpe- 
tuity ; which the testator was very near : but upon the whole of the 
words, taken together, that objection did not prevail ; and, the 
clause being directory, which a Court of Equity would mould to the 
purposes of the testator upon its general principles, there never was 
a case, in which Lord Hardwicke's reasoning might more properly 
apply ; and yet a son, who lived a few weeks, was taken to be per* 
sona designaiOj under the words, << who from time to time should res- 
pectively and successively be entitled." This was pressed by very 
anxious and able arguments upon Lord Thurlow; whose opinion 
was, that if the testator did not give explicit directions as to his 
meaning, there was only the choice, either to say, the leasehold es- 
tates should vest eo instanii the child was born, or to carry the limit- 
ation to the utmost extent the law would admit ; that the clause in 
Lord Foley's Will did not enable the Court to take the latter course ; 
that it would be very inconvenient, for the purpose of annexing the 
estates together, to carry it that extent; and, the testator not hav- 
ing pointed out, what was the intermediate modification between the 
extremes, the Court had no authority to adopt an intermediate mod- 
ification ; and therefore Lord Thurlow held the interest vested in 
the child at his birth.. 

That cause did not rest there. It was re-heard before the Lords 
Commissioners ; and Lord Loughborough reasons upon it as the 
case of a Will, directing an executory trust ; and says, if I recollect 
his expression right, that it is impossible from such a hint to pursue 
these several articles through all the niceties of modification and lim- 
itation. The distinction, taken by Lord Commissioner Ashhurst, 

has been noticed by the noble and learned Lord who 
[* 235] spoke last ; that, where the testator * leaves it to the 

Court to make the conveyance, the Court will protect the 
property as far as may be ; but that testator had taken upon himself 
to be his own conveyancer. My answer to that is, the Court may 
hereafter do that : but they never yet have done it. This decree 
does not affect to do it, and there is no precedent that the Court 

(1) 3 Baniaid, 54. 

(2) 8 Atk. 847. 
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ever did what Lord Commissioner Ashhurst supposes. That testa- 
tor did not take upon him to be his own conveyancer. Upon the 
authority of Lord Hardwicke, and of Lord Loughborough in that 
case, he did not ; and if the decree now before your Lordships, is 
to stand upon those dicta of I^ord Commissioner Ashhurst, it stops 
infinitely short of what those dicta require to be done. But that 
which Lord Commissioner Ashhurst has said, never was directed, 
except in Trafford v. Trafford (1) ; in which case the age of 21 
was expressly fixed by the testator : which bound the Court. From 
the decree of the Lords Commissioners, affirming Lord Thurlow's 
decree, there was an appeal to your Lordships ; upon which a ques- 
tion was put to the Judges, whether the creditors of Edward Foley 
could take the chattels in execution ; if they could, the property 
was absolute ; otherwise not. The opinion of the majority of the 
Judges was, that the chattels did vest absolutely ; and upon that 
your Lordships affirmed the decree. 

In Vaughan v. BursUm (2) Lord Thurlow says distinctly, there 
was nothing in the circumstance, that the words, << as far as the 
Law will admit," were not in Lord Foley's Will. The words in 
Vaughan v. Burskm were as strong as could be : but Lord Thurlow 
again held, considering himself fortified by the judgment upon the 
appeal in Fohy v. Bumell, that he could never construe 
* that Will, as calling upon him so to modify the personal [*236] 
estate as to tie it up for 22 years ; which is as far as the 
Law will admit ; and his Lordship marked all that reasoning upon 
the words, << as far as the Law will admit," &c. by stating, that it 
was mere pedantry to rely upon it ; and held a son upon coming 
into esse absolutely entitled. 

Uppn the true result of the authorities I do not think, the principle 
is, that the property is to be tied up, as long.as the Law will admit. 
If it were Res integra^ the best principle according to my opinion 
would be, that the testator ought to be considered as furnishing the 
Court with all the means of enabling the party to tie up the prop- 
erty, not as long as the rules of Law will admit, but to that con- 
venient extent, which will enable you to execute the general, 
primary, purpose of the Will or Settlement, to carry together the 
real and personal estates. That principle clearly is not executed by 
this decree. 

A great deal of the difficulty is removed by the proposition of the 
noble and learned Lord, who preceded me; for, if that is adopted, 
this decree cannot serve as a guide to conveyancers as to what is to 
be done under any other circumstances than a tenant in tail in pos- 
session, attaining the age of 21 ; and, if a rule is to be adopted, 
which contradicts former authorities, in so putting the case his Lord- 
ship has adopted the most judicious ipode. If I had decided this 
cause originally, I should have decided it according to Vaughan v. 

(l)3Atk.347. 

(3) 3 Bio. C. C. 101. 
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Burslem. That authority referring to Foley v. Bumetty and no one 
being able to state such an execution of such a covenant as this, 
as ever having taken place in practice, I should have thought 

myself bound. I think at present, that is the better opin- 
[*237] ion upon that account: for what ^has happened in, this 

instance has happened in many : under the authority of 
Vaughan v. Burslem^ and Foley v. BumeUy assignments have been 
made of leasehold property, under the notion, that a son, when bom, 
would take the absolute interest ; and your Lordships would shake 
a very large property, enjoyed under those cases. 

But, I think, Lord Hardwicke's was originally the better doctrine ; 
and under these circumstances, recollecting the opinion of that great 
Judge, and the opinion of Sir Joseph Jekyll, the decision in the 
Court of Chancery, and knowing the concurrent opinion of both the 
noble aHd learned Lords, now present ; and, that the opinion of 
Lord Thurlow now is, that this cause, with some such modification 
as is proposed, will be rightly decided, though I cannot reconcile the 
principle of this case with the two cases, decided by Lord Thurlow, I 
bow to all the authorities, to which I have referred ; and stating, that 
I am in some degree dissatisfied with the determination, and, that a 
better decree than even that now proposed might have b(gen made, 
I will not put any question upon it. I have discussed the case with 
the hope of making the law better understood in future. 

The Lord Chancellor [Erskine], — I understand the opinion of 
the noble and learned Lord, who has just sat down, to be, that, if 
the cases of Foley v. Burnell and Vaughan v. Burslem had not 
been decided, his Lordship's opinion would be, that the decree, as 
far as we have any thing to do with it, would have been justified. 
In this cause, as it came before the Court of Chancery, the intention, 

that these estates should go together, as far as the rules of 
[* 238] law would * admit, cannot be doubted. The question in 

the Court of Chancery was, whether the interest in the 
leasehold estates was absolutely vested, or not. The modification of 
the decree, now pointed out, is, that the Respondent, the Duke of 
Newcastle, should have the absolute interest : the Appellants com- 
ing to your Lordships' Bar, to maintain their own rights ; which are 
negatived by the Court of Chancery upon principles, admitted by 
the noble and learned Lord, who spoke last ; and no amendment of 
the decree in that respect being proposed. Finding it impossible to 
reconcile all these cases, I think, that, which, it appears to me, would 
have been the judgment of Lord Hardwicke, in Gower v. Grosvenor, 
is the best. A Court of Equity should give a construction to an ex- 
ecutory covenant of this kind, agreeably to what would have been 
the direction of a conveyancer, consulted by the party ; informed, 
that he had settled his real estates in strict settlement, and had lease- 
hold estates, which he wished to have tied up, as far as the rules of 
law would admit. If he does not express his intention . distinctly, 
the Court cannot act. If he will be his own conveyancer, and 
create the estate, the Court has no jurisdiction to alter that estate 
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90 created by the party himself : but upon such a covenant as this 
the Court has jurisdiction under the authority of Gower v. Grosve- 
nor ; and it is reasonable, that the intention shall be executed, when 
the Court can see it. I concur in the modification of the decree, 
pointed out by the noble and learned Lord ; who opened the cause ; 
and have no doubt, if it had been suggested immediately after the 
decree, it would have been adopted. 

April ISth. The following Order was made by the House of 
Lords ; reciting, that it was admitted by the agents on 
* both sides, that the Respondent, the Duke of Newcas- [* 239] 
tie, had attained his age of 21 years. 

<' It id ordered and adjudged by the Lords Spiritual and Tem- 
poral, in Parliament assembled, That the said decree, complained 
of in the said Appeal, be varied, by leaving out from the word < as- 
signs,' to the words, < and it is ordered ; ' it being unnecessary from 
the circumstance of the Respondent Henry Pelham Pelham Clin- 
ton, Duke of Newcastle, having attained his age of 21 years to 
decide any thing touching the part of the decree, so left out. And 
it is farther ordered and adjudged, that with this variation the said 
decree complained of be, and the same is hereby affirmed" (1). 

See, atde, the notes to S. C, 3 V. 387. 

(1) Arf, Carr v. Lord Enroll, vol. xiv. 478; BwrrtU v. CnUcfdey, xv. 544; 
Browncker v. Bagot, xix. 574 ; Lord Dterhunt v. The Duke of Si. Jlbansy 5 Madd. 
232; MmhaU v. Bou^kld, 2 Mad. 166. 
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HILLARY V. WALLER (a), 

[At the Rolls. — 1805, Dec. 19, 20, 23. — Upon Appeal before the Lord 
Chancellor. — 1806, March 13, 14.] 

Recontetance of/the \egfd estate presumed under obscure circumstancefl after a 
great lapse of time ; though the possession originally not adverse, but under a 
trust (b). Upon that presumption a specific performance decreed against a pur- 
chaser. 

Notwithstanding the rule, accordinff to the late authorities, that a legal estate, 
clearly outstanding, prevents an Ejectment, it may be left to the jury to presume 
a conveyance of the legal estate, [p. 251.1 

Presumptions not always on a belief, that tne thing has actually taken place (c), 
[p. 252.] 

Grants presumed upon the principle of quieting possession, [p^ 252.] 

The Court must govern itself by a moral certainty upon title ; for it is impossible 
there should be a mathematical certainty (cf), [p. 252.] 

Principle of presumption from length of time (c),7p. 265.] 

As to incorporeal hereditaments, rights of way, public, as well as private, &c. pre- 
sumption from length of time, that it was surrendered, or never existed, 
[P-2^-] 

(a) See the remarks on the authority of this case in White v. Marquis of ffesi- 
meath, 2 Moll. 177. 

(b) Conveyances from trustees will be presumed where the cestui que tni^ is let 
into possession, as is ordinarily the case, and where there is also a duty in the 
trustee to convey at a certain lime, which has elapsed, or to convey generally, 
without time being mentioned, or on a certain contingency, or even where a con- 
structive trust to convey arises, — as in case of land out on trust for a specific pur- 
pose, which has answered its object, but where there is no express direction to 
convey. And here the Courts do not wait any given period after the duty arises. 
The cases on this head range from a very few years to fifty ; but it is evident from 
the principle on which the decisions go, that a very short time in case of a clear 
trust, would readily be adopted. The rule prevails both at law, and in Equity. 
See Jackson v. Moore, 13 John. 513; Jackson v. Woolsey, 11 John. 456: Dot v. 
Phelps, 9 John. J 69; Doe v. Campbell, 10 John. 475; Jackson v. Lamb, 7 Cowen, 
431 ; More v. Jackson, 4 Wend. 58 ; Jackson v. Brooks, 8 Wend. 426 ; Waggener 
v. Wagsrener, 3 Monro, 347, 348 ; I Phil. Ev. {Cowen and Hill's ed. 1839,) 162, note, 
[311]; 2 ib. Cowen and Hill's note, 355, 367, 368; 1 Greenl. Ev. §46; Zhitefc 
Church in "Garden Street v. MoU, 7 Paige, 77; 3 Sugden, Vend. & Purch.<6th 
Am. ed.) 17 [26]. 

(c) Cpolidge V. Learned, 8 Pick. 509. 

(rf) See for a selection of leading cases in which Courts of Equity have com- 
pelled a purchaser, upon their own opinion, to accept a title depending upon ques- 
tions of great nicety, 2 Sugden, Vend. & Purch. (6th Am. ed.) 121, [180,] et set], ; 
Lord Braybroht v. Inskip,' ante, S V. 417. But that Courts of Equity will not 
compel a purchaser to take a really doubtful title, see 2 Sugden, Vend. & Purch. 
(6th Am. ed.) 110, [166]; Cooper v. Denne, 4 Bro. C. C. (Am. ed. 1844,) 80, 88, 
note (a); iS. C. ante, 1 V. 565, and notes ; Rose v. Calland, ante, 5 V. 189, note {a\ 
and eases cited. Still that mere possibilities, or mere suspicion ending in suspi- 
cion, ousrht not to be regarded, see 2 Sugden, Vend. & Purch. (6th Am. ed.) 123, 
[183] ; Ten Broeck v. Livinscston, 1 John. Ch. 357. 

(e) See Jones v. Turberville, ante, 2 V. 13, and note (a). 

(/) See Doe v. HUden, 2 Barn. &. Aid. 791 ; Hoffman v. Savage, 15 Mass. 130, 
132. 

Mere non-user fQr less than twenty years will not prove an abandonment of a 
mill privilege, or of a right of way ; fVilliams v. J^elson, 23 Pick. 141 ; Hatch v. 
Dwight, 17 Mass. 289; Emerson v. ffUey, 10 Pick. 310; White v. Crawford, 10 
Mass. 18:3 ; French v. Braintree, Manf Co. 23 Pick. 216. 

But an absolute discontinuance of the use for twenty years, afibrds a presump- 
tion of the extinguishment of the right in favor of some other adverse right 3 
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Presumptioa of pajrment of a bond upon twenty yean, or less, without payment of 

interest, unless repelled by circumstances (a), [p. 2f)6.] 
Mortgage presumed satisfied: no interest having been received for twenty-five 

years (6), [p. 26a] 
General presumptions upon the want of means of belief, [p. 266.] 

The bill prayed the specific performance of an agreement by the 
Defendant to purchase a farm and lands, called Fingreth-Hall-Farm. 
The Defendant objected to the title, which stood on the following 
circumstances : 

By indenture, dated the 27th of February, 1694, it appeared, that 
by indentures of lease and release, dated the 22d and 23d of Feb- 
ruary, 1664, expressed to be made between Sir Thomas Piers, 
Thomas Lake, John IVfildmay and Mary, his wife. Sir Humphry 
Mildmay, Humphry and Anthony Mildmay, the two 
younger * sons of Sir Humphry Mildmay, of the one [* 240] 
part, and Henry Mildmay, of the other part ; reciting a 
recovery in the I4th year of King James the First of the manor of 
St. Clere's and Heron's, and other lands in Essex, and of the man- 
or of Fingreth ; and an indenture, dated the 1st of March, 1653, 
wherein it was covenanted, that a fine should be levied of the manor 
of Bicknacre, and other lands in Essex, to the use of Sir Gobart 
Barrington, and his heirs ; and that by indentures, dated the 24th of 
March, 1653, between Sir Humphry Mildmay, and Robert Johnson, 
of the one part, and Sir Gobart Barrington, of the other part, the 
manors of St. Clere's and Heron's were conveyed to Sir Gobart 
Barrington, and his heirs ; and that by another indenture, dated the 

Kent, (5th ed.) 448, et seq.y and notes ; Comtnff v. Gotdd, 16 Wendell, 531 ; Yeakle 
V, .Voce, 2 Whart 123. 

In the case of Wright v. Fruman^ 5 Harr. & John. 477, a presumption of extin- 
guishment by non-uaer, of a right of way for twenty years, was held to be admis- 
sible, but it was fortified ^n that case by acts of tne party, and these acts were 
relied on by the Court See Arnold v. Stevens, 24 Pick. 106. 

In Pennsylvania the time requisite to defeat the right to an incorporeal heredit- 
ament, by non-user, is twenty-one years ; Dyer v. Dupui, 5 Whart 584. 

(a) 1 Phil. Ev. (Cowen and Hill's ed. 18i39,) IGO, note, [307,] 2 ib. Cowen and 
Hill's notes, 316, 317, 318, and numerous cases cited ; 4 ib. 171. 

The jury may infer the fad of payment from the circumstancea of the cose 
within twenty years ; but the presumption of law does not attach until the twenty 
years are expired, I Greenl. £v. § 39 ; BoUs v. Ballman, 1 Yeates, 584 ; CoiUt v. 
Payne, 3 Day, 289 ; Winstardeu v. Awo^e, 2 M'Cord. Ch. 4^, 439 ; GoUhaick v. 
Duane, 2 Wash. C. C. 323 ; Blake v. Quiw^ 3 M'Cord, ;M0, 343 ; Henderson v. 
HamiUon, 1 Hall, 314. 

See Clark v. Hopkins, 7 John. 556. See, for cases in which this presumption 
has been repelled oy circumstances, 1 Phil. Ev. (Cowen and Hill's ed. 1839,) 160, 
note, [307,]_in 2 ib. 317, 318, 319. 

(b) See Trash v. ffhite, 3 Bro. C. C. (Am. ed. 1844,) 291, note (a), and cases 
cited ; CoUins v. Torry, 7 John. 278 ; Jackson v. Wood, 12 John. 242 ; Jackson v. 
PraU, 10 John. 381 ; Giles v. Baremore, 5 John. Ch. 552; 4 Kent, (5th ed.) 189 ; 
Cook V. Soltan, 2 Sim. & Stu. 154. 

Continued possession of the mortgaged premises, by the mortgagor and his heirs, 
for twenty years after the mortgaged debt is payable, without any entry, or claim 
by the mortgagee, constitutes a presumption in fact that such debt has been paid ; 
Hotdand v. Shturtleff, 2 Metcalf ; 26, but this prewimption of fact i* always liable 
tQ be controlled by other evidence ; ib. 28. 
vol.. XTI. 11 
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24th of March, 1653, between Sir Gobart Barrnigton, of the one 
part, and Sir Humphry Mildma^, of the other part, it was declared, 
that, if the recovery for so much of the lands, comprised in it, as 
were contained in the said indenture of the 1st of March, 1653, 
should before the end of three years be reversed, and if Sir Hum- 
phry Mildmay, or his heirs, should before the end of one year after 
such reversal, do all acts for the better insuring to the said Sir Go- 
bart Barrington, and his heirs, the said manor of Bicknacre, &c. 
then Sir Humphry Mildmay might quietly hold and enjoy the said 
manor of St. Clere's and Heron's ; and reciting, that by indentures 
of lease and release, dated the 21st and 23d of February, 1664, the 
release being between Sir Thomas Piers, Thomas Lake, John Mild- 
may, and Mary, his wife, Sir Humphry Mildmay, and Anthony 
Mildmay, of the one part, and Philip Gurdon and Anthony Knights- 
bridge, of the other part, the manor of St. Clere's and Heron's was 
conveyed to Philip Gur'don and Anthony Knightsbridge, and their 

heirs, the said manor of Fingreth and Fingreth-Hall Farm, 
[* 241] were granted and * released to the use of Henry Mildmay, 

his heirs and assigns ; and it was declared, that the said 
Henry Mildmay, and his heirs, should stand seised of the said manor 
and farm, subject to the several trusts therein after expressed : viz. 
subject to the payment of two annuities, of 200/., to Sir Humphry 
. Mildmay, and 80/. to Lady Jane Catherine, his wife, as a collateral 
security to Gurdon and Knightsbridge, their heirs and assigns, for 
the title of the said manor of St. Clere's and Heron's and the lands 
and premises, intended to be conveyed to Gurdon and Knights- 
bridge, their heirs and assigns, by the said indenture of the 22d of 
February, 1664, and for quiet enjoyment, free from incumbrances, 
&c. other than the said annuities ; and farther, until Gurdon and 
Knightsbridge, their heirs, &.c. should be ejected by reason of any 
I^al title, charge, &c. preceding the said conveyance, out of the 
said manor of St. Clere's and Heron's, &c. and the aforesaid trusts 
being satisfied, and Gurdon and Knightsbridge so collaterally secur- 
ed, upon trust to permit the said Mary Mildmay to receive the rents 
of the said premise's during her life ; and after her decease to per- 
mit the said John Mildmay to receive the said rents ; and after his 
decease in trust for such person and persons, estates, &c. as the 
said John and Mary, by writing, with two witnesses, or he surviving, 
should by Will appoint; and also upon farther trust, that, in case 
there be no legal eviction of Gurdon and Knightsbridge, out of 
the said manor of St. Clere's and Heron's, &c. before the expira- 
tion of 1 1 years next after the deaths of Sir Humphry Mildmay and 
John Mildmay ; or, in case there be such eviction, if Henry Mild- 
may, his heirs, &c. should not be evicted out of the lands, so grant- 
ed, &c. then Henry Mildmay, his heirs and assigns, shall convey to 
the said Mar/ for her life, and after her decease, or in case of her 

decease before, to such person, &c. for such estate, &c. 
[*242] as said John *and Mary, or John, after her decease, 

should appoint, one full moiety of the manor of Fingreth 
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Hall, &c. thereby conveyed to Henry Mildmay, and his heirs, free 
from incumbrances ; and lastly, it was declared, that the assurance 
thereby made, of Fingreth Hall Farm, and lands, to Henry Mild- 
may, and his heirs, was so made only for collateral securhy to Gur- 
don and Knightsbridge, their heirs, &c. of the title of the said man- 
or of St. Clere's and Heron's, &c. 

By indentures, dated the 27th of February 1694, being a settle- 
ment made on the marriage of Elizabeth Cory, daughter of John 
Cory and Mary, his wife, late Mary Mildmay, with William Hitch, 
and also a deed of revocation of subsisting trusts, and an appoint- 
ment of fresh trusts, with a covenant to levy a fine, of the manor, 
farm, and lands at Fingreth, &c. it was covenanted, that the said 
manor of Fingreth, and other premises, were free from incumbrances, 
except a lease and rent-charge, since expired, or except a convey- 
ance of the whole premises to Henry Mildmay, and his lieirs, as a 
collateral security to indemnify him, his heirs and assigns, from any 
incumbrance upon the manor and premises, purchased by him, or 
his trustees of John and Mary Mildmay, and their trustees. 

In the year 1737 the tenant for life under the settlement of 1694, 
and the co-heirs of the survivor of the five trustees, granted a lease 
of the lands in Fingreth : the settlement containing a provision for 
that purpose. 

In the year 1750 the tenant for life and tenant in tail under the 
settlement of 1694 suffered a recovery. It appeared upon 
* the deed of 1694, that Lady Jane Catherine Mildmay was [* 243] 
then living. 

The objection to this title, taken by the Answer, was founded 
upon the indenture of the 23d of February 1664; which is except- 
ed in the covenant against incumbrances in the indenture of settle- 
ment of the 27th February 1694. The Defendant admitted, that 
the original or counter-part of the said indenture was in the posses- 
sion of the Plaintiffs : that the Plaintiffs, or the persons, from whom 
they claim, have been in possession of the premises for 140 years; 
and that the manor of St. Clere's and Heron's is vested in trustees 
upon the trusts of two family settlements ; and that, if the legal es- 
tate in fee-simple of the manor and farm of Fingreth is outstand- 
ing, it cannot now be got in ; and he insists, that under all the cir- 
cumstances, the legal estate must still be considered as outstanding 
upon the trusts of the said indenture of the 23d of February 1664. 

The deed of the 23d of February 1664 was produced from the 
possession of the Plaintiffs. It appeared to have been executed by 
only three parties ; and there were but three seals. Two of these 
were clearly conveying parties. ^ The third signature was " H. Mild- 
may ; " which the Plaintiffs insisted was the signature of Humphry 
Mildmay, another of the conveying parties ; using their possession 
of the original deed as evidence, that there had been a reconvey- 
ance : the Defendant, suggesting, that this might be the signature of 
Henry Mildmay ; that the deed produced might therefore have beea 
intended as a counter-part ; or both parts might have been originals ; 
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and in either case no inference could be drawn from the posseBsion 

of that instrument by the Plaintiffs. 
[*244] ^ Mr. RomiUy and Mr. ShadweUy jun. for the Plain- 
tiffs. — Under the circumstances there is no objection' to 
this title: an estate conveyed for 110 years, as if the persons enti- 
tled were seised of the legal estate ; no mention of any incumbrance 
or charge, or of the legal estate being outstanding. The deed, by 
which the re-convevance of the legal estate was made, certainly is 
not to be found. Thence it is contended, that the legal estate is 
outstanding ; and therefore there is only an equitable fee. The 
objection is not, that any beneficial interest can be set up in any 
person. A conveyance is under these circumstances to be presumed 
in any Court, though not now to be produced. The legal estate 
was vested in a trustee for a certain purpose ; and when that was 
answered, a trust resulted for the Plaintiffs, and those, under whom 
they claim. No demand has been set up : nor has the estate been 
resorted to, in respect of this indemnity. It is clear now, no incum- 
brance can be set up against these estates. The indemnity has not 
been insisted upon fpr 140 years. The Plaintiffs are in possession 
of the deed, creating the indemnity ; which they ought not to be, 
upon the supposition, that it is not an end. There is no trace of 
any claim in respect of it. It does not appear certainly, in whom 
the legal estate was at the time that deed was executed. The pur- 
port of that deed is, that the legal estate was in all these persons ; 
not a conveyance by some, and a confirmation by others. It is cer- 
tainly a very irregular deed. There is no trace, subsequent to 1694, 
that the legal estate was outstanding in any one. It is to be pre- 
sumed, that it was conveyed to the person, to whom it ought to have 

been conveyed. 
[* 245] * The cases upon presumption have gone a great length ; 
The Mayor of Kingstoti'^pon-HuU v. Homer (1 ) : and the 
case there stated, of a grant of the Crown presumed ; and Powell v. 
Milbanke (2), in the note. There is no case very like this: but in 
many instances the Court proceeds upon the presumption of the ex- 
istence of instruments, that do not actually exist : as a release of the 
equity of redemption upon 20 years' possession by a mortgagee : so, 
where no interest has been paid upon a mortgage for a great length 
of time, unless there are other circumstances, a release by the mort- 
gagee is presumed. Certainly more than 20 years are necessary. If 
the Court cannot presume this conveyance after 110 years, there can 
be no more reason to presumfe it after 500. Sperling v. Trevor (3), 
and other cases, have established presumptions upon less time. Doe v. 
Prosser (4) was a presumption of actual ouster by one tenant in 
common of another upon uninterrupted possession for 36 years. 
Mr. Richards and Mr. Hoare, for the Defendant. — ^There is no 

(1) Cowp. 102. 

(2) Cowp. 103; anU, vol. vi. 673. 

(3) Ante, vol. vii. 497. 

(4) Cbwpi 217. 
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ground upon these circumstances to presume a re-conveyance. Pre- 
sumption is a question of fact, upon circumstances. The legal es- 
tate is shown to have been outstanding in 1694. The question is, 
whether there is evidence, upon which a Jury could upon their oaths 
say, they believe there has been a reconveyance : and the Judge in 
this Court is upon this question acting in the province of a Jury. If 
that cannot be said, the legal estate must be taken to be still out- 
standing : the length of time making no difference. If there 
was a draft, or any thing of that nature, to support *the [*246] 
presumption, a Jury, or this Court, would be justified in 
making it. In many cases the nature of the enjoyment would en- 
title the party to believe, there was a re-conveyance. If there was 
an outstanding term in mortgage 150 years ago, and the mortgage 
instrument was found among the family deeds, a re-assignment of 
the term may fairly be presumed. But wh^re the enjoyment is per- 
fectly consistent with the outstanding legal estate, there is not the 
same ground. In the case, cited from Cowper, the party was in the 
actual enjoyment of the tolls for 2 or 300 years ; from which the 
right must be inferred. 

Admitting a trust, when the purpose is gone, it does not follow, 
that the estate was re-conveyed. It is uncertain, whether one of the 
persons executing is the grantee, or a granting party : if the former, 
this instrument may have been the counter-part ; or both parts may 
have been originals ; and nothing can arise upon the Plaintiff's pos- 
session of it. But this instrument, being executed only by some of 
the granting parties, cannot be the original. Besides, in the settle- 
ment of 1694 this is excepted in the covenant against incumbrances ; 
which shows, they considered the deed an operative deed. The ex- 
ception of it is as of a good conveyance. 

There is no evidence of a re-conveyance, except what arises by 
way of presumption from length of time. It is clear, the trustee in 
the settlement of 1694 had not the legal estate in him : the convey- 
ance being excepted, which carried the legal estate. It was out- 
standing therefore in 1694. The deed of 1737 is a lease, in which 
the heir of the surviving trustee in the deed of 1694 was a party. 
But it does not follow, that he had the legal estate in him 
any more than that * his ancestor had. The only evidence [• 247] 
of any transaction between the parties is confined to that 
lease. A lessee never looks into the title of his landlord, but takes 
what title he can get; and is content with that (1). 

There is no trace of the legal estate having been re-conveyed. A 
recovery was suffered in 1750 : no person, a party to the deed, lead- 
ing the uses of that recovery, representing the person, who had the 
legal estate under the conveyance, excepted in the covenant against 
incumbrances in the settlement of 1 794 : no draft, abstract, or any 
thing, that can lead to a supposition of a re-conveyance. There is 

(1) See Wdte v. lV»{fam&e, anU, vol. xL 337 ; Dtverdl v. Lord BolUm, poH^ 
xviii. 506. 
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no attorney's bill, &c. nothing of any sort till the lease in 1737. 
The Court is desired to infer, that the legal estate was in the heir of 
the surviving trustee then ; as he was a party to that lease : it being 
clear, it was not in his ancestor. He«might have been required to 
join upon other grounds. There might, for instance, have been a 
power to let, with consent of the trustees. Beyond that there is 
nothing but length of time to induce the Court to believe, there was 
a re-conveyance. That can never be presumed, where the posses- 
sion and enjoyment are consistent with the legal estate outstanding 
in another. The deed of indemnity of 1664 was to secure posses- 
sion and enjoyment for 1 1 years after the lives of the parties in that 
deed, as to one moiety of the estate ; as to the other moiety nothing 
is said. There is no purpose, upon the execution of which this 
legal estate was to be at an end, and to be re-conveyed : but it is 
given generally as a security for the title for any length of time. 
The enjoyment was with the Cestuis que trust. There 
[• 248] was no necessity to perfect their * enjoyment or title, to 
call for a re-conveyance of the legal estate. The indem- 
nity might become nugatory at the end of 60 years : but it does not 
follow, that the legal estate was to be re-conveyed. Suppose an 
estate tail ; a base fee acquired by a fine ; and the parties claiming 
under that base fee in possession till the extinction of that line : 
there is no doubt of the right of the remainder-man to recover. 
There has been an instance at Chester of such a recovery at the 
end of 90 or 100 years. If there is no valid recovery, though the 
fine, by which the base fee is acquired, bars the issue, the remain- 
der is not displaced ; and, if the remainder is in the Crown, it can 
never be barred. It is possible therefore, that there may be occasion 
to call for the use of the indemnity. 

But, suppose we are satisfied, that the estate, which is the subject 
of the indemnity, is such, that the owner cannot be disturbed, what 
then is there to call upon the Court to presume a re-conveyance by 
the trustee ? When was he to be called upon to re-convey: when 
is it to be supposed, he was not to be called upon ? Never : unless 
the persons for whom he is a trustee, will join in directing him to 
convey. But that does not at all appear in the transactions of this 
family. There is therefore every reason to presume, that he never 
did re-convey. But it is not necessary to raise that presumption : 
the legal estate outstanding, and the enjoyroei;t perfectly consistent 
with that : no act shown, in which it was necessary to have such 
re-conveyance, and a possible case being shown, in which there may 
now be occasion for the indemnity. The legal estate appearing to 
be out, they ought to show it was got in. What is thrown out upon 
presumption by the Lord Chancellor, in Harmood v. 
[* 249] Oglander (I), and has been * said in other cases, is ap- 
plicable, where the enjoyment is inconsistent with the 
estate outstanding. There the Court directs the Jury to presume, 

(1) .^nie, vol. viii. 106. 
VOL. XII. 11* 
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what is very difficult to presume, a grant. Where the enjoyment 
goes a great way back, the Court, or a Jury, make the presumption : 
as an endowment upon enjoyment of tithes : a right of way, &c. ; 
that is, as it cannot be supposed, the enjoyment would have been 
permitted for thirty years without interruption by the persons, hav- 
ing the right to the rest of the field : amounting to evidence of some 
strong obligation not to prevent it. It is very different, when the 
enjoyment is perfectly consistent with the outstanding legal estate. 
The question is, whether the Court are bound to say, upon their 
oath, there is reason to believe, there was a re-conveyance. It is 
not to be presumed, that the legal estate is brought in, merely as it 
is very inconvenient with respect to title to suppose it outstanding. 
That is not the question. There is not a trace of any dealing for 
the legal estate in this family. 

Mr. Romilly, in reply. — ^It is clear upon the deed, the defect, that 
might possibly be in the title to these estates, was one, that must be 
settled, in a very short time ; in the life of John Mildmay, or eleven 
years after his death. The only question is, whether the circum- 
stance of the legal estate not being re-conveyed is any objection. 
This question was never put upon such grounds. There must be 
an end of all presumptions, if the Court is to say, as a Jury, upon 
their oath they believe, the legal estate was re-conveyed. All these 
are questions of great obscurity ; and the Jury must decide between 
the probabilities. They cannot say, upon their oath they believe 
either way. They can only say, it is very improbable, the 
legal estate * should be left a great length of time out- [* 250] 
standing for no purpose whatsoever by the persons entitled 
to it ; and that it is very inconvenient to suppose it ; but not, that 
they believe, it was re-conveyed. The legal estate in fee is never 
left outstanding, as a term is, to protect against incumbrances. The 
mere circumstance, that the parties are entitled to call for a re-con- 
veyance, is a ground for the presumption. But there is a great deal 
more here. The Plaintiffs have a deed, which they ought npt to 
have, if there has not been a re-conveyance. This deed was exe- 
cuted by two of the grantors unquestionably ; and the signature of 
<< H. Mildmay," may be either Humphry or Henry : but the one 
case is liable to the objection of great improbability : a counter-part, 
executed by two of the grantors and the grantee. It is impossible 
to account for the co-heirs of the surviving trustee being called upon 
to join in the lease, unless the legal estate was ,in them. Though, it 
is true, a lessee in general does not inquire into the title of his les- 
sor (1), no honest lessor will grant a lease without taking care, that 
the lessee has the estate. It is impossible for the purchaser to sug- 
gest any difficulty hereafter from this supposed legal estate being set 
up. It is admitted, there never can be a re-conveyance of the legal 
estate. That shows he can never be disturbed ; if it is outstanding. 
In five years it will not be necessary to go back farther than 1750. 

(1) See White v. Fi>ljamhe, ante, vol xi. 337; Dcverett v. Lord Boltoriy post, 
xviii. 505. 
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The Master of the Rolls [Sir Wtlliam Grant]. — ^The question 
is, whether a re-conveyance of the legal estate ought under the cir- 
cumstances of the case to be presumed. If it ought, then it is not 
an equitable, but a legal title, that the Defendant is desir- 
[''^SSl] ed to take. I agree, that length of time does *not by 
itself furnish the same sort of presumption in this case, that 
it does in a case of adverse possession. Long continued possession 
implies title ; as, if there were a different right, the probability is, 
that it would have been asserted. But undisturbed enjoyment does 
not show, whether the title be equitable or legal. It does not follow 
however, that a conveyance of the legal estate cannot be the subject 
of presumption ; though the presumption is made upon a different 
ground. 

Lord Kenyon, though disinclined to permit ejectments to be 
maintained upon equitable titles, always admitted, that it might be 
left to the Jury to presume a conveyance of the legal estate ; and so 
far acceded to Lord Mansfield's doctrine, in Lade v. Holford (1) ; 
although dissenting from that of some other cases ; in which a I^al 
estate, clearly outstanding, was held to be no impediment to a recov- 
ery at law by the party beneficially entitled (2). On what ground 
was such presumption to be made ? On this ; that what 
[* 252] ought to * have been done should be presumed to have 
been done. When the purpose is answered, for which 
the legal estate was conveyed, it ought to be reconveyed. 

Preaumptions do not always proceed on a belief, that the thing 
presumed has actually taken place. Grants are frequently presum- 
ed, as Lord Mansfield says (3), merely for the pu^ose, and from a 
principle, of quieting the possession. There is as much occasion 
for presuming conveyances of legal estates ; as otherwise titles must 
for ever remain imperfect, and in many respects unavailable ; when . 
from length of time it has become impossible to discover, in whom 
the legal estate (if outstanding) is actually vested. 

If we could in this case ascertain, at what period the legal estate 
ought to have been re-conveyed, I see no reason, why the presump- 
tion of its being re-conveyed at that period should not be made. 
The difficulty here is, that by the deed of 1664 it is only as to a ^ 

(1) BuU. N. P. 110. 

(2 j See Doe on the demise of BritUnet v. Pegge^ 1 Term Rep. 758, note. Doe on 
the demise of Hodadtn v. Staples, 2 Term Rep. 684 ; GoodttUe v. Joma, 7 Tenn 
Rep. 47. Doe on the demise of Da Costa v. Wharton, 8 Teri^ Rep. 2, and the 
judgment in Evans v. BidcntU, ante, vol. vi. 174 ; see 184, 5. 

The course of authority upon this subject, since the time of Lord Mansfield, has 
a strict regard to tlie original nature of the Action of Ejectment The effect 
however is to limit the general use of that Action, as^e means of trying title ; to 
which purpose it was by a series of legal fiction anxiously adapted, and for a long 
period applied. According to the case of Doe on the demise of Da Costa v. 
f^arton, for instance, a creditor by judgment cannot in that way have the benefit 
of his judgment by Elegit, if there is a common lease for 21 yearsjnior in date to 
his judgment ; though desiring only to receive the rents, not to affect the interest 
of toe tenant 

(3) Cowp. 315, Eldndge v. Knott ; see the note, ante, vol. ii. 15. 
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moiety of the estate, that any time is limited for the re-rconveyance. 
It could not howerer be meant, that the legal estate in any part 
should continue outstanding for ever. The conveyance of it was 
made for a purpose, that must have some limit. It was by way of 
security against the eviction of the St. Clere's estate. At what pre- 
cise moment the danger of eviction ceased, it is impossible to say. 
But, if the time, that has elapsed without claim, 140 years, does not 
furnish the inference, that none can be made, I do not know, what 
period would be sufficient for that purpose. Mere possibilities 
ought not to be regarded. The Court, as Lord Hardwicke says, in 
the case of LyddaU v. Weston H), must govern itself by a 
moral certainty ; for it is * '^ impossible in the nature of [* 253] 
things there should be a mathematical certainty of a good 
title." He adds, *^ there are often suggestions of old entails ; and 
often doubts, what issue persons have left ; whether more or fewer ; 
and yet these were never allowed to be objections of that force as to 
overturn a title to an estate.^' 

Sb we have here suggestions of possible grounds of claim. But 
no man can believe, that the owners of the St. Clere's estate feel 
any apprehension of eviction by title, existing prior to 1664 ; or, 
that they would at any time during the last 60 years, have had the 
least objection to direct are conveyance of the Fingreth Hall estate ; 
if the persons in whom the legal interest is vested could have been 
discovered. Why then should not such re-conveyance be presumed ? 

As to particular circumstances, from which it is contended, that 
an actual re-conveyance may be inferred, there are none of very 
conclusive effect : yet perhaps they ought not to be left wholly un- 
noticed. 

Ist. The part of the deed of 1664, which is now produced, ap- 
pears in an ambiguous form. It cannot, it is said, be an original, be- 
cau se it is executed only by some of the grantors ; and there were 
several grantors. Yet, on the other hand, it is said, that if it were 
the counter-part, it would have been prepared for execution, either 
by the grantee alone, or by all the parties to the deed : whereas here 
there are places for three seals, and there were three conveying par- 
ties. Hence the Plaintiffs infer, that the H. Mildmay, who sub- 
scribes, is Humphry Mildmay, one of the grantors, and not 
Henry Mildmay, the grantee ; and the * possession of this [* 254] 
part is therefore alleged to be some evidence of a re-con- 
veyance of the estate. 

2dly. By the deed of 1694, it appears, that care was taken to re- 
fer to that of 1664, it being then a subsisting conveyance of the 
legal estate. This shows, that it was conceived to be proper even 
in a mere family settlement, as this was, to take notice of the con- 
tingent charge, to which the estate might be liable. No reference 
to the deed of indemnity is found to have been afterwards made ; 
and, it is said, that a re-conveyance was probably made at some 

(1) d Atk. 19. 
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time between 1694 and 1737 ; for in this last year a lease was madey 
in which the co-heirs of the surviving trustee in the settlement of 
1694 were made to join ; which, say the Plaintiffs, must have been 
for the purpose of giving the lessee a legal interest in the term. If 
that were the purpose, it would show, that the legal estate was un- 
derstood to have been in the trustees ; which it could only be by 
means of re-conveyance. It is suggested on the other side, that 
there were other purposes, for which the joining of the trustees in 
the lease might have been required ; and such, no doubt, there may 
have been though nothing has been pointed out in the deed of 1694 
to show, that there actually were. 

The evidence of actual re-conveyance must however be admitted 
to be slight and inconclusive. But on the general grounds. I have 
before stated, I conceive, that there is no Court, before which a 
question concerning this title can come, that would not under all the 
circumstances of the case itself presume, or direct a jury to presume, 
that the legal estate has been reconveyed. It is therefore 
[* 255] such a title as a purchaser may safely take ; and the * De- 
fendant ought consequently specifically to perform his 
agreement. • 

A specific performance of the agreement was decreed according- 
ly. From that decree the Defendant appealed to the Lord Chan- 
cellor. 

March 13, 14. Mr. Richards and Mr. HoarCy in support of the 
appeal. — If there is a satisfactory title in equity under the deed of 
1694, the Defendant contends, there is not a legal title. Under the 
deed of 1664, notwithstanding the conveyance, John and Mary 
Mildmay were entitled to possession until eviction ; and the moiety 
was to be conveyed back, if there was no eviction within eleven 
years after the death of Sir Humphry and John Mildmay. Probably 
it was thought, the risk would be considerably diminished by that 
time. The other moiety is never to be re-conveyed. No time is 
limited for a re-conveyance. The question is, whether your Lord- 
ship is to presume, that a trustee has been guilty of a breach of 
trust, by re-conveying the legal estate. There is not the least evi- 
dence of any<actual re-conveyance. There is a very material pro^ 
viso in the settlement of 1694 ; that the said trustees and the 
survivor, and the heirs' of the survivor, shall make and execute any 
leases in possession, not exceeding twenty-one years, &c. as the 
tenant for life shall think fit. As to the deed in their hands, it is 
very difficult to say, whether it is an original or a counter-part. It 
will be contended upon that, not only, that the trust is satisfied, but 
that there has been a re-conveyance. If it is a coiuiter-part, it 
proves nothing : for the counter-part of a mortgage may 
[* 256] be kept in the hands of the mortgagor, &c. If it * was 
an original, it was absolutely necessary for the person, who 
had the estate in him, to have it executed by all the parties. In 
practice it is as frequent to make all originals as originals and coun- 
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ter-parts ; and all parts are executed by all the parties : very fre- 
quently, for instance, the Cestui que Trust has executed the deed in 
his own hands, as well as the trustee, to whom he conveys the 
estate. But, whichever it is, it proves nothing : for it does not ap- 
pear when that deed came into the family. There is no trace of 
any solicitor's bill of costs for preparing a re-conveyance, or any 
entry for that purpose, &c. As to the lease in 1737, the heir of 
the surviving trustee in the settlement of 1694 being a party, and 
the inference, that he would not have been a party, unless he had 
the legal estate, the terms of the settlement by the proviso require 
the lease to be made and confirmed by the heir of the surviving 
trustee. The lease therefore would not have been good without his 
joining ; which puts an end to the inference : the only ground for 
presuming, that there was a re-conveyance in fact. 

The question then is, whether the length of time calls for a pre- 
sumption of re-conveyance : otherwise the estate is admitted to be 
outstanding, and there is an end of the title. Mere length of time 
does not furnish decisive evidence. It is only a circumstance. The 
possession cannot weigh ; for since 1694, the possession has gone 
according to the rights of the parties. It proves only, that there 
has been no disturbance as to the manor of St. Clere's and Heron's. 
The Courts have gone very far in supposing conveyances by way of 
presumption ; but that has been, where the possession has been 
such, that it must necessarily import a good ti^e to the possession, 
as holding adversely to the Crown a gieat length of time : 
the case of Chester-Le- Street, &c. ♦cases of possession [•257] 
adverse to the claim. It has been said, an Act of Parlia- 
ment may be presumed : whether that is wise or not, may be ques- 
tionable : but it must be, where it is adverse to th» claim set up. 
But here by the terms of the contract the possession was to be with 
the persons, to whom the conveyance was made in 1694. Nothing 
therefore arises from the length of time in this case. 

It can never be presumed, 4hat the trustee has been guilty of a 
breach of trust. The instant the estate was put in Henry Mildmay, 
for Gurdon and Knightsbridge, he was a trustee for them, bound to 
protect the estate for them. The Court presumes, that is done, 
which ought to be done ; but never, that an act is done, which it is 
clear in Law and Equity ought not to have been done. He was 
bound to protect the estate to the whole extent of the interest given to 
them. Is it to be supposed, that no objection lies to the title of Gur- 
don and Knightsbridge on account of the length of time ? Suppose 
a recovery ill suffered, or no attempt to suflfer a recovery. If 150 
years hence the fact could be proved, that there was only a base fee, 
what righiiiias the Court to say, their title may not be of that des- 
cription ? At least the Court will not say so without giving them 
the opportunity of giving up the indemnity they though^ fit to take. 
Suppose a remainder, limited to the Crown., Gurdon and Knights- 
bridge have a right to be asked, whether* they are satisfied, that 
there is -no reversion in the Crown ; that the recoveries were well 
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suiTered, &c. and that they have a clear estate in feensimple. At 
what period of time is the Court to suppose, these trusts for the 
benefit of Gurdon and Knightsbridge were completely dischaiged ? 
Where is the evidence to show^ the legal estate was brought in } 

Many legal estates are outstanding of much more ancient 
[* 258] date : as old and * older than the time of Queen Elizabeth. 

There i^ not mathematical dertainty upon title : but the 
Court ought to have all the moral certainty they can. Here the Court 
cannot see even with probability. There is no evidence. The out- 
standing legal estate is consistent with the possession. Gurdon and 
Knightsbridge not having signified their consent to give up the in- 
demnity, and there being a possibility, that their title may be dis- 
turbed, it is to be presumed still outstanding. In the case of tithes 
many things may account for the non-perception of tithes. The 
indemnity must be by an estate in fee-simple; and the Court 
would not compel the trustee to convey without the consent of the 
party, entitled to be discharged from the tithes. In England, on 
the demise of Sybum v. Slade (1), and Doe, on the demise of 
Bowerman v. Syboum (2), Lord Aenyon left it to the jury to pre- 
sume a conveyance from the trustee ; when at a given time it was 
his duty to convey. Those cases may govern the decision here as 
to a moiety. It is clear from thfit circumstance, that there was to 
be no given period as to re-conveying the other moiety. Lord 
Kenyon always thought the legal estate must prevail in ejectment ; 
but, where it was the duty of the person to re-convey, he would 
allow a presumption of a re-conveyance. 

As to the question of presumption. Lord Eldon conceived, the 
directions to juries had gone quite far enough. We contended at 
the Rolls, that to support presumption there must be belief: not 
meaning, that it must be such belief, as if it was seen executed ; 
but upon evidence, that the estate is outstanding, and ought to have 
been conveyed, and the conveyance is not to be founds it is some* 

thing very near belief. 
[♦259] *It is clear. Lord Eldon thought (3), that as between 

purchasers the leaning ought to be against the presump- 
tion of the assignment of a term, when it was outstanding ; though 
known to be satisfied. Here there is no satisfaction ; and no deal- 
ing upon it; which Lord Eldon says, there ought to be. 

The SoUdtor General [Sir Samuel Romlly], and Mr. Shad-- 
welly Jun. in support of the Decree. — This is a question of very great 
importance ; for if after such a length of time the Court will not 
presume a conveyance, it cannot be presumed at the distance of one, 
two, or three centuries, or any the most distant period ; and the ef- 
fect would be to make property to a very great extent unalienable ; 
for there can be no alienation : at least only to a willing purchaser. 
As to the deed of 1664, some things, which were not pointed out at 



(1) 4 Term Rep. 682. 

(2) 7 Term Rep. 2. 

(3) See ante, vol. vi. 185. 
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the Rolls, will put the case in a much more clear point of. view than 
it appeared there ; and the exact point of time at which the trustees 
ought to have conveyed, can be pointed out. The difficulty the Mas- 
ter of the Rolh had, was, that he could not find that point ; and bring 
it within Lord Kenyon's rule. The trusts of the deed are of two 
kinds: one to secure the two annuities: the other to indemnify 
Gurdon and Knightsbridge ;* who; it is to be observed, were trustees 
for Henry Mildmay himself, against any incumbrance or claim. It 
is clear upon the whole deed, the parties conceived, the incum- 
brances or charges upon St. Clere's and Heron's must appear, in a 
short period ; that all, that was necessary, was to give security for 
eleven years ; and that it was with reference to the other object 
only, which, depending upon two lives, must be an indefi- 
nite period, that * they did not fix the period. It was [* 260] 
clear, the indemnity against the former in all probability 
must be made available within eleven years after the deaths of Sir 
Humphry and John Mildmay. For the other purpose, securing the 
annuities, it was conceived one moiety would be quite sufficient. 
The deed ought to have provided for a re-conveyance upon X\}e death 
of the annuitants. But the deed is very extraordinary in its provi- 
sions and in the manner in which it is executed. There are seven 
grantors, and only three appear to have executed ; and three only 
were intended to execute ; for there are only three seals. Upon 
what other hypothesis can the particular frame of this deed be ac- 
counted for ? This is much fortified by the deed of 1694 : the 
whole legal estate then existing in Henry Mildmay. A circumstance 
appears upon the face of the deed of 1694, that shows, the trust 
with regard to the annuities had not been accomplished. It appears 
by that deed, that, though Sir Humphry Mildmay was dead, Lady 
Catherine Mildmay, the other annuitant, was living. She could not 
be expected to live much longer. Therefore it was to be expected, 
that in a few years more they would have a right to call for a con- 
veyance of the whole ; and that accounts for the legal estate being 
then outstanding; and it shows,. the legal estate was an object to 
them ; for it is noticed as then outstanding. Then at the moment 
of the death of Lady Catherine Mildmay, the time had arrived, 
when the trustee ought, and could have been compelled in this 
Court, to re-convey. The period of her death is not precisely 
known : but it must have taken place soon afterwards. The Court 
has therefore a period of near a century, in which the re-conveyance 
ought to have been, made ; and will presume, that it was made at 
some time within that period. It is true, neither the tenant for life, 
nor the tenant in tail had a right to call for a limitation of the fee to 
him ; there being no person absolutely entitled to the fee : 
♦but they had a right to call for a conveyance to all the [*261] 
uses ; and the circumstance, that the fee was split, cannot 
make a difference. 

From the length of time then, during which this ought to have 
been done, it will be presumed, that it was done. How is it to be 
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shown, that there is no objection to the title of Gurdon and Knights- 
bridge ? There cannot be negative proof. Mere possibilities are 
supposed. The Court never proceeds upon such grounds. Unless 
the objection is shown, it is presumed there is no objection. 

As to the distinction upon adverse possession in the cases cited, 
there are many instances of raising the presumption, where nothing 
has been done ; upon the non-appear&nce, for instance, of a man, 
upon whose life a remainder depends; not having been heard of for 
a length of time : the presumption is raised upon the mere non-ap- 
pearance, and the Legislature with respect to leases for lives has 
enacted, that if th^ cestui qtte vie has not been heard of for seven 
years, that shall be evidence of his death. In other cases it goes to 
the Jury, and the presumption is raised upon the same principle. In 
Dop V. Prosser (1) the presumption was raised from nothing being 
done ; mere uninterrupted possession by one tenant in common for 
thirty-six years, without any thing of ouster in fact or law : yet an 
actual ouster was presumed. Therefore from mere length of time, 
during which a thing ought to have been done, it must be presumed. 
Consider the situation of persons, whose estates are in trustees. 
The greater the length of time, the greater the difficulty. If it is 

necessary to get a conveyance from the heir of this trus- 
[*262] tee, we must find, *who was the heir in 1664. The 

lapse of time, instead of affording security, increases the 
difficulty. But the Plaintiffs are in possession of the deed, which 
conveyed the estate to Henry Mildmay. How should that be, un- 
less the estate was re-conveyed : otherwise he or his heirs ought to 
have that deed. It is said, there is some doubt, upon the circum- 
stance, that there are seven grantors ; and H. Mildmay may be pre- 
sumed to be Henry ; and therefore this is a counterpart, put into 
the hands of the grantors. It would be an extraordinary counter- 
part ; executed by the grantee and two of the grantors. For what 
purpose should a counterpart of such a deed be executed ? There 
were no covenants. That would be presuming for the purpose of 
resisting the presumption, that ought to be made in support of this 
title. 

The case before Lord Ellesmere (2), that has been referred to by 
your Lordship, and the case immeaiately preceding that, Crimes v. 
Smyth (3), and Lyddall v. Weston (4) contradict the position, thai 
there is no presumption from mere length of time. Such a pre- 
sumption is raised even against the Crown.' It has been held, that, 
a man, not having been heard of since 1774, a fair presumption 
arose, that he was dead, in support of a title. The Statute 1 Jac 
I. c. 11, and other Statutes are legislative recognitions of length of 
time, as evidence. In Sperling v. Trevor (5) Lord Eldon's opinion 

(1) Cowp. 217. 

(2) Bedk V. Beard, 12 Co. 4. 

(3) 12 Co. 4. 

(4) 2 Atk. 19. 

(5) JMt, vol. vii. 497. 
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was, that, as there was no particular ground for presuming, that a 
deed or Will was made, that presumption should not be raised. 
Can the monstrous proposition, that possession for 1000 years shall 
not afford a presumption in favor of a title, be stated ? 

* Mr. Richardsy in reply. — In forcing a purchaser to take [* 263] 
a title, the doctrine as to satisfied terms is a very material 
ingredient. It should be very clear, that there are no mesne incum- 
brancers ; who may get in the estate from the trustee: whereas, if 
this purchaser gets it in, he will protect himself from all prior incum- 
brances. The purchaser is placed in that situation, unless the Court 
has, not mathematical, but moral, certainty, that the estate has been 
re-conveyed. In the case of a purchaser the argument upon that is 
very strong against the presumption. Sperling v. Trevor is not 
strictly applicable. There was no reason for presuming, that the 
estate had been disposed of by the ancestor. It was proved, he did 
attempt to dispose of it by a Will, not properly attested ; whence a 
clear presumption arose, that he had not disposed of it in any other 
way. A declaration against this title will not affect the title to St. 
Clere's and Heron's ; which is not before the Court. The assertion 
is, not that there is any infirmity in that title ; but merely, that there 
is no presumption of a re-conveyance of this estate. 

As to the point, whether this is an original or a counterpart, there 
may be two originals ; and some of the grantors have executed this. 
That is quite uncertain. However absurd that deed, there is no 
doubt, that the whole fee was once in Henry Mildmay ; and, unless 
it can be shown either by actual conveyance or presumption, that the 
fee is out of him, it must be still in him. Then as to the argument 
upon the provision with respect to the period of 1 1 years for the re- 
conveyance of one moiety, the presumption of a re-conveyance may 
be admitted, if there was any certain time, at which there was a right 
to call for a re-conveyance, in many, but not in all. cases. 
That presumption is made in the * case of the ejectment, [* 264] 
to promote justice, and prevent injustice, founded in form. 
But in the case of purchasers and mortgagees the question of pre- 
sumption does not arise : else it would be impossible to permit a 
subsequent incumbrance to shut out a mesne incumbrancer. Except 
on the ground of length of time, the Court cannot presume a re-con- 
veyance against a purchaser : no re-^conveyance in fact appearing ; 
but the legal estate in fact outstanding. That presumption must 
proceed upon the ground, that it is possible the re-conveyance was 
made. 

There is nothing in this deed making a re-conveyance imperative 
upon the trustee, except as to one moiety. How can it be stated, 
that the other moiety is left to him to secure the annuities ? There 
is not a word, showing such a purpose. Nothing is said as to the 
other moiety. It necessarily continues in him ; unless your Lord- 
ship introduces words, not in, the contemplation of the parties. The 
deed is a complete conveyance to him. No such intention can be 
collected. In 1694, after the death of Sir Humphry and John Mild- 
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may, the family treat whatever estate was in Henry Mildmay, not in 
that point of view, but as a collateral security to indemnify the pur- 
chaser of the other estate. There is no evidence, upon which in 
fair construction he can be said to have ceased to be a trustee for 
that indemnity ; and, if a given lime cannot be .pointed out, at which 
the trustee could be called upon to convey, there is an end of their 
construction ; and then the owner of St. Clere's and Heron's is to be 
consulted. 

The Lord Chancellor [Erskine]. — ^I admit, a purchaser ought 

not to be compelled specifically to perform the contract, 
[*265J unless the vendor is in *a condition to make a good 

title (ff), and in a clear and full sense such as ought to be 
considered by a Court of Justice a good title. The question, whether 
under all the circumstances I ought to consider this a good title, is 
of very great iniportance ; and ought to be decided upon principles 
clear and satisfactory. The presumption in Courts of Law from 
length of time stands upon a clear principle ; built upon reason, the 
nature and character of man, and the result of human experience. 
It resolves itself into this ; that a man will naturally enjoy what be- 
longs to him (1). That is the whole principle. It has applicatioa 
in all cases of incorporeal hereditaments : and where there is a writ- 
ten title. As to incorporeal hereditaments, 1st, Rights of way, not 
enjoyed for a number of years ; though a convenience, if not a ne- 
cessity for the enjoyment has existed : the Court directs the Jury to 
presume, cither, that it never did exist, or, that it was surrendered ; 
upon this plain reason ; the absence of any cause, why a man, pos-^ 
sessed of a right, that is convenient or necessary to him, should in no* 
instance have enjoyed it. So, as to the use of water and light ; and, 
whenever a party has been long out of possession of an incorporeal 
hereditament, the question has always been determined in that man- 
ner^ I have heard it stated, that this does not apply to the case of 
a public road. It applies more to that than to a private road. The 
reason given was, that there cannot be the same presumption of a 
surrender. If by matter of record the right appears vested in the 
public, it may be so ; as there the right appears ; and the surrender 
does not appear. But, if it does not rest upon matter of record, and 
the public have not enjoyed, it is to be left to the Jury to presume, 
and is almost conclusive, not that it was surrendered, but, that it 

never existed ; and for this special reason : one man may 
[*266] surrender, or for many * reasons may not enjoy, his right: 

but the probability is, as to the public, that some instance 
of enjoyment would be shown. That is much stronger than the case 
of a « private road, if for many years there has been no enjoy- 
ment ; for what one man may relinquish, another may be disposed 
to assert. 

Then, as to presumption of title : 1st, as to a bond taken ; and no 

(a) Rose v. CaUand, ante, 5 V. 180| note (a), and cases cited. 
(1 ) See the note, ante, vol. il 15. 
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interest paid for 20 years ; nay, within 20 years, as Lord Mansfield 
has said (1) : but upon 20 years the presumption is, that it has been 
paid ; and the presumption will hold ; if not repelled ; unless in- 
solvency, or a state approaching it, can be shown ; or, that the party 
was a near relation ; or the absence of the party, having the right to 
the money : or something, which repels the presumption, that a man 
is always ready to enjoy what is his own (2). The case of a mort- 
gage is an instance. I remember a case before Lord Mansfield, 
where a mortgagee brought his ejectment ; the deeds proved, accom- 
panied with a bond, all went for nothing : he had not received for 
25 years, though living within a street of the mortgagor, any money 
upon the mortgage ; and upon that the mortgage was considered 
satisfied. It has been said, you cannot presume, unless you believe. 
It is, because there are no means of creating belief or disbelief, that 
such general presumptions are raised, upon subjects, of which there 
is no record or written muniment. Therefore upon the weakness 
and infirmity of all human tribunals, judging of matters of antiquity, 
instead of belief, which must be the foundation of the judgment 
upon a recent transaction, where the circumstances are incapable of 
forming any thing like belief, the legal presumption holds the place 
of particular and individual belief (3). 

♦ That has been carried to this length. In The Mayor of [* 267] 
Ktngston'Upon-HuU v. Homer (4) payment of the duties 
was shown for three centuries. Why were the duties paid, if the 
parties were not bound to pay them ? The Corporation produced 
, their title, worth nothing: but the Jury was directed to presume 
another grant, subsequent to that, which gave them the port without 
the duty; a strong presumption certainly: but Lord Mansfield said, 
it was a right presumption ; alluding to the case before Lord EUes- 
mere (5). 

So the case of ChesterAe^Street (6) was stronger : the curacy 
there being excepted upon the face of the grant. The question was 
not, as in the other case, whether it passed, or not. 

Mankind, from the infirmity and necessity of their situation, must, 
for the preservation of their property, and rights, have recourse to 
some general principle, to take the place of individual and specific 
belief; which can hold only as to matters within our own time ; upon 
which a conclusion can be formed from particular and individual 
knowledge. 

But all this is nothing, where it can be seen, that the possession 
is provided for ; and that is the stress of the argument ; viz. that by 
this deed of 1664 the possession was to remain with the trustee ; for 
it was a possession, until such time as the party was evicted : but if 

(1) 1 Term Rep. 272; Cowp. 109. 

(2) Patty Fiadtmg v. fftnter, vol. xix. 196; see 199, and the note. 

(3) See the note, anU^ vol. ii. 15. 

(4) Co^vp. 102. 

(5) Btdk V. Beardj 12 Co. 4. 

(6) PoioeU V. ^fUbanke^ stated Cowp. 103, anie, vol. vi. 673; viii. 130, n. 
▼OL. XII. 12 
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he was evicted, then the possession of coarse was not to remain to 
the uses of the settlement ; but the conveyance was to be 
[* 268] made according to the indemnity. Therefore * it is said, 
none of these cases apply ; as the foundation of them is, 
that the party was out of possession : but that is not so, where his 
possession is provided for. See, how that is ; and what is the true 
meaning of this deed. The manor of St. Clere's and Heron's was 
sold to Gurdon and Knightsbridge. There was to be security 
against some incumbrances, to have a speedy termination ; for such 
an indemnity, as an estate, vested in trustees as an indemnity, not 
only against incumbrances likely to appear speedily, but at the dis- 
tance of 1000 years, without any specific danger in the minds of tlie 
parties, has never occurred. A title is impeached on account of 
some specific objection, depending upon something, to happen in a 
few years ; and the indemnity must be co-extensive with the objec- 
tion. The whole of this estate originally was conveyed to Henry 
Mildmay. That is the infirmity of the case ; that the whole was 
conveyed. The object of the conveyance was, first, to secure the 
annuities to Sir Humphry and Lady Catherine Mildmay: the latter 
continuing alive till 1694 ; and then this strange clause is inserted; 
which means, that in case of eviction the trustee shall convey one 
half of this estate to the uses of the settlement. Upon what ground ? 
The whole estate being originally in my trustee for my indemnity, 
upon what ground, if I am evicted, is one half to be so conveyed ? 
Through all this obscurity I can see the intention ; that 1 1 years 
'were the expected period of the infirmity of the title ; and after that 
period this moiety was to be conveyed : not the remainder of the 
estate ; for there was another security to be answered. That could 
not be conveyed, till Lady Catherine was dead. A moiety was con- 
veyed ; as there was then an end of the obscurity and infirmity be- 
longing to the title : but the residue was not to go out of the trustee ; 
as Lady Catherine was living. I am bound to presume, that, when- 
ever the danger of St. Clere's and Heron's was at an end, 
[*269] *when that time arrived, which was' designated by the 
period of eleven years, or any period, at which it could be 
said, there was no more danger, than that estate was to be saleable, 
and a re-conveyance was to be made. 

There is an answer then as to the length of time. Am I not to 
presume, that St. Clere's and Heron's is a good estate to the pur- 
chaser? It has not been disturbed for 140 years. If any claim 
were now set up, is it possible to say, such a Plaintiflf could recover 
in ejectment? If that could be supposed, would not this Court 
grant a perpetual injunction against him ; upon such a title, after un- 
interrupted possession for 140 years ? 

Here then is the application of these principles. I presume a 
conveyance from the trustee of the estate, intended as an indemnity 
against incumbrance, when for a century and more every idea of an 
incumbrance has been at an end ; and, if these presumptions are 
made after 20 or 30 years, because, the party being out of posses- 
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sion, all presumption is against him, I make it in this instance. It 
would be very different, if the intention had not appeared upon the 
deed. But, when the time is designated, viz. 1 1 years, if I cannot 
do this at the end of 140 years, it is admitted, this objection must 
continue to any period. By supporting this objection 1 should lay 
down a rule most dangerous, and destroying the very reason of legal 
presumption. There is a defect and omission in the deed ; not pro- 
viding, that, when the annuities are satisfied, there shall be a con- 
veyance of the other moiety. My judgment is, that at this distance 
of time I ought to presume, that this reconveyance has been made. 
I agree, I must make that presumption. My judgment is founded 
upon this ; and I make the presumption without sending it 
* to Law ; being confident, a Judge must tell a Jury, they [* 270] 
ought to presume, and they would presume, that this re- 
conveyance had been made. 

Therefore I am of opinion, that this Decree ought to be affirmed. 
I give my judgment, laying down the general principle of Law ; and 
saying, this case comes within it. Nothing follows as to pther 
cases (1). 

1. As to the title which a vendee has a right to insiflt upon, before he can be 
compelled to complete his purchase, see, anU^ the notes to Cooper v. Denne, 1 V. 
565. 

2. Although a reconveyance of an old satisfied term may be presumed, when 
there is nothing to rebut that presumption, slill the class of cases in which it was 
held, that a legal estate dearly outsUnuUng was no impediment to a recoveiy in 
ejectment by the party beneficially entitled, is now got rid of: as to this point, and 

* also to the use which may be made of an outstanding satisfied term, and the con- 
sequent importance to a purchaser that all such terms should be regularly assigned 
to him, see note 6 to Evans v. Bieknell, 6 V. 174. 

3. The true operation of length of time is by way of evidence : Mayor qf HuU 
v. HomoTy Cowp. 108 ; Morae v. Royal, 12 Ves. 374, 377. And, though the pre- 
sumption built on this foundation may frequently be against the truth of the fact 
[EUiridge v. Knotty Cowp. 215), yet it has been declared to be better for the ends 
of general justice, that the presumption should be made and favored, and not be 
easily rebutted: upon the principle, therefore, that a man will naturally claim what 
belongs to him, payment of a legacy has been presumed after forty years without 
demand: Jones v. Turherville, 2 Yes. Jun. 13; and satisfaction of a bond, or of a 
judgment, may be presumed from length of time (Oswald v. Leigh, 1 T. R. 271, 
Flower v. Lord Bolingbroke, 1 Str. 639), where there are no circumstances repel- 
ling Aat presumption: Reeves v. Brymer, 6 Ves. 519: Fladong v. WinUr^ 19 Ves, 
200. The same rule applies to a mortgage on which no interest has been paid for 
a number of years : Richards v. Syma, Barnard. ^^ : as, on the other hand, where a 
mortgagee in possession has rendered no account for twenty years, nor in any 
other way recognised the fact that he held the estate as a mere security, such a 
length of quiet possession will let the Court in to presume that the equity of re- 
demption has been legally conveyed ; though, of course, this kind of case could 
only be made where tenants in fee simple were the parties entitled to the equity 
of redemption, as no persons having a more limited interest could have been com- 
petent to make a complete conveyance ; Coume v. Douglas, M'Clel & Young, 
328. The death of a legatee may also be presumed ; and, as a consequence there- 
of, the fund to which he, had he neen forthcoming, would have been entitled, may 
be distributed amongst other claimants ; nor is any time positively fixed as the 
minimum within which this presumption can arise: Dixon v: Dixon, 3 Brown, 
510; Ba Uey v. Hammond, 7 Ves. 590; Lee v. micock, 6 Ves. 606; Rex v. S U- 

(1) Cooke v. Soliau, 2 Sim. & Stu. 154. 
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phens, Burr. 434 ; CoUdl v. BtuH ^ Campb. 29. A siimlar principle is applied as 
a test of the title to incorporeal hereditaments ; thus, adverse enjoyment or a right 
of way for twenty years, unexplained, and with the acquiescence of the owner of 
the inheritance, is evidence sufficient to justify a jury in presuming the enjoyment 
to have been illegal : Campbdl v. 9Filson, 3 East, 301. And a ffrant of an advow- 
son may be presumed, even against the Crown, after a title evidenced by convey- 
ances, and deeds for a long period of years, during which the right of presenta- 
tion has been repeatedly exercised by the part^ claiming to be entitled to the 
advowson, or by uiose under whom he makes title : Beae v. Btard, 12 Rep. 5 ; 
GUfton v. Oarke^ 1 Jac. &. Walk. 162 ; Powell v. MUbankt, stated in the marginal 
note to Cowp. 103 : see, however, as to the last-cited case, Mr. Vesey's note to 
Harmood v. Ogkmder^ 6 Ves. 130 ; and also the note to 1 Jac. &. Walk. 161. Evi- 
dence of constant payment, and the production of ancient tables of duties compre- 
hending the articles in question, has been held sufficient ground to presume, 
against the Crown, a ^rant of duties on sea-coal imported into the city of London : 
nex V. Carpenter^ 2 Show. 47. And a grant or charter from the Crown, which 
ought to be by matter of record, may, under circumstances, be presumed, though 
its supposed date be within time of legal memory : Mayor of Hull v. Homer, 
Cowp. 110; for, even against the Crown, every thing may be presumed which is 
necessary to support ancient and continual possession ; since records and letters 
patent, lixe other writings, either consume, or are lost or embezzled ; and if ancient 
grants, which were at first necessary to the perfection of a title, could be drawn 
mto ouestion, and, up to the remotest period, their production were necessary, the 
very length of possession might work the destruction of the title: BedU v. Beard^ 
12 kep. 5. Even an act of Parliament, it has been said, may be presumed, though, 
in such a case, that no record should be producible, if ever it was in existence, is 
still less likely than in the instance before alluded to, of a grant from the crown; 
but, in these cases, the presumption is admitted, not because the Court thinks a 
grant has really been made, but the fact is presumed for the purpose and from a 
principle of quieting the possession : Eldridge v. KnoU, Cowp. 215. The enjoy- 
ment of lights for twenty years, with the acquiescence of the party who after that 
time does any thing to impede such enjoyment, affords so strong a presumption of 
a right by grant, or otherwise, tliat, unless the exercise of the ri^t be contradicted ^ 
or explained, a jury ought to support it: Dartoin v. Uptorij 2 Saund. 175, c. in 
note ; Cross v. Ijewis, 2 Bam. & Cress. 689. This rule, however, must be quali- 
fied in cases to which the custom of the city of London applies ; as to which see 
Wynstardeu v. Let, 2 Swanst 340 ; Plummtr v. Beniham, 1 Burr. 249 : the custom, 
though allowed to be good, does not seem to have been formerly favored M law, 
and great care was required to plead it properly : Hughes v. Keymish, and ^ewdL 
y. Bamardt, both reported in 1 Bulstr. 116; but, in a later case, reported anony- 
mously in Comyns, 274, the custom is said to be founded upon good reasons, and 
that it need not be pleaded, but may be given in evidence upon the general issue. 
However, though the custom of London authorizes a party, who bunds on an old 
foundaixony to raise his walls higher than they formerly stood, notwithstanding he 
may thereby obscure the ancient lights in an adjacent house, it is not to be under- 
stood that the custom extends to buildings on new foundations : Hughes v. Aerne, 
Yelv. 216 ; Fishmongers^ Company v. East India Company , 1 Dick. 164 ; and, to 
determine the fact, whether tne buildings are, or are not, on old foundations, a 
trial at law may be directed : Momey General v. Benlham, 1 Dick. 277 ; 5. C. 1 
Ves. Sen. 543. If the legal right be doubtful, equity will not interpose before that 
question is determined, where the nature of the alleged injury does not strongly 
call for immediate interference : fVinstanley v. Lee, 2 Swanst 342 ; Morris v. Les- 
sees of Lord Berkeley, 2 Ves. Sen. 435 ; The Society of Grm/'s Inn v. Doughty, 2 
Ves. Sen. 453; Attorney General v. Mchol, 16 Ves. 343. But an action at law, 
for a nuisance in obstructing lights, may be brought either by the actual possessor 
of the premises, or by the party entitled thereto in reversion, by the one in respect 
of his possession, and by the other in respect of his inheritance: Jesser v. Gifford^ 
4 Burr. 2141. It would be most unreasonable to presume a grant, where no ad- 
verse right had been exercised against the party capable of making the grant; 
consequently, possession of an easement, a right of way, or encroaching lights, for 
twenty years, merely by the acquiescence of a tenant, without the knowledge of 
his landlord, will not authorize a presumption against tlie owner of the inheritance ; 
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but, even in such caaeB, the origin of the right clumed adreraely must be traced, 
in order to repel the doctrine of presumption. It will not be enough to show that 
the hereditaiuenbJ which are deteriorated have been, for twenty years, in the oc- 
cupation of tenants; it should also be made to appear, that tlie encroachments 
complained of had their commencement within the period of such tenancy : Danid 
V. JVortk, 11 East, 374; Wood v. Feal, 5 Bam. & Aid. 456; Harper v. CharUgworih, 

4 Barn. & Cress. 591 ; Oom v. Iietotf, 4 DowL & RyL 239 ; & C. 2 Bam. & Cress. 
688. For a pew in a church, appurtenant by prescription to a messuage in the 
parish, an action on the case lies ; and against an intruder, long possession may 
oe, mima facie^ a sufficient title : Stocks v. Booth, 1 T. R. 430. Chief Justice 
Willes, indeed, said, he would presume any thing in favor of the right of a family 
which was proved to have sat in a certain pew between thirty and forty years, 
without intermission : Rogers v. Brooks, 1 T. R. 430 ; and see Griffiths v. Matthews, 

5 T. R. 298. But, thou^ there is no doubt an action on the case lies for a seat 
in a parish church as appendant to a house, and as against a mere intruder, no al- 
legation that the plaintiff has been accustomed to repair the same is necessary, as 
it would if the controversy were with the ordinary (Bradbvary v. Bxatk, T. Jones, 
3 ; Kenrick v. Taylor, 1 Wils. 327) ; nor need it be alleged, that the messuage to 
which the right is appurtenant is an ancient messuage [Daioney v. Dee, Cro. Jac. 
605) ; still, it is only in cases where a pew is annexed to a messuage by prescrip- 
tion, or where the pew is in a chancel, the freehold of an individual, that such a 
question is triable at common law : May v. Gilbert, 2 Bulstr. 151 ; Mainwarir^ v. 
GUes, 5 Bam. & Aid. 360. As to the cases in which trespass can be maintamed 
in respect of a pew, see Spooner v. Brewster, 3 Bingh. 138 ; Dawtrie v. Du, 2 
Roll's Rep. 140; 5. C. Palm. 48. 



MATTHEWSON v. STOCKDALE. 
[1806, Feb. 27.] 

Though Copyright cannot subsist in an East India Calendar, as a general subject, 
anv more than in a map, chart, series of chronologfy, &c. it may in the individ- 
ual work ; and, where it can be traced, that anouer work upon the same sub- 
ject is, not original compilation, but a mere copy, with colorable variations, will 
be protected by Injunction ; which in this instance was continued until the 
hearing without a trial at law (a). 

A MOTION was made to dissolve an Injunction, restraining the De- 
fendant from publishing an East India Calendar or Directory ; which 
the PlaintifTs alleged to be an infringement of their copyright. 

The case, as it was represented by the answer, was, that the De- 
fendant had originally undertaken a work of this nature ; accepting 
an offer' by the Plaintiffs, who were clerks in the India House, to 
procure correct lists ; for which the Defendant gave them five guineas 
a-year between them. Disputes arising upon their demanding an 
increase of salary, which, as the Defendant's principal object in en- 
gaging them was the opportunity of representing in the title-page, 
that the work was corrected at the India House, he refused, the 
Plaintiffs applied to Debrett, another bookseller, who had set up a 

similar work ; which the Defendant, not considering that work an 

■ ■■ - ■ 

(a) See note (h) to Cary v. Faden, ante, 5 V. 24, and cases cited ; Eden, Injunct 
(2d Am. ed.) 328, 329 ; 2 Story, £q. Jur. § 940, and notes ; 2 Kent, (5th ed.) 381, 
etseg. 
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infringement of his copyright, did not atteifipt to oppose ; and at 
length the Plaintiffs undertook,. and continued, Debrett's work ; the 
copyright in which this Bill sought to protect. 

Upon inspection of the books, though there was some trifling va- 
riation in the titles, the mode of printing was exactly the same : the 
pages containing the same number of lines : the indexes were the 
same ; and, though the Defendant had inserted some new matter, 
principally the Ceylon Establishment, which was introduced into the 
middle of the book, the pages were continued by means of asterisks, 
for the purpose, as was insisted for the Plaintiffs, of using their In- 
dex without variation. Another instance of close imitation was 
pointed out in the name of Smith ; there being of course a long list 
of persons of that name ; and, the Plaintiffs not having adopted the 
mode of taking their Christian names in alphabetical order, neither 
was that mode taken by the Defendant ; all those names being in- 
serted in his book, exactly as they stood in that of the Plaintiffs, 
without any particular arrangement. An error in the Plaintiffs' 
book, viz. the word ''Commissioner" for "Controller" was also fol- 
lowed by the Defendant. The price of the Plaintiffs' book was 5s. 
6d. : that of the Defendant's 28. 6d. 

Mr. Richards and Mr. Healdy in support of the motion, observ- 
ing, that there is considerable doubt, whether any copyright can be 
inherent in such a subject, insisted, that the piracy, if any, was com- 
mitted by the Plaintiffs; the Defendant having possession first. 
They compared a work of this nature to a sea-chart ; any man has 
clearly a right to publish amendments and additions ; but, if he pub- 
lishes them alone, without the whole, the work will be incomplete 
and useless. It is difficult to reconcile Lord Mansfield 
[*272] with Lord Kenyon in *the cases of Sayre v. Moore (1), 
and Trusler v. Murray (2). Lord Kenyon's comparison 
to the Case of Poems does not hold : in that instance there is no ne- 
cessity to publish the original work ; as there is in the case of a sea- 
chart, or such a work as this. Additional poems might be publish- 
ed separately, having no connection with the original work. The 
dilemma as to works of this nature is, that either the public cannot 
have the corrections ; or the author of them must include the origi- 
nal work in his. The indexes, consisting only of names, must be 
tbe same. From some passages of Lord Mansfield's judgment in 
Millar v. Tayhr (3), it seems, that this Court will not interfere by 
injunction without a clear case : the effect in a work of this nature 
being irreparable mischief. * 

The Solicitor General [Sir Samuel Romilly] and Mr. JVyaitj for 
the Plaintiffs, not maintaining* that an East India Calendar general- 
ly, is the subject of copyright, insisted, that the Plaintiffs have a 
copyright in their particular work ; and, that the Defendant's publi- 

(1) J East, 361, n. 

(2) 1 East, 363, n. 

(3) 4 Burr. 2303. See pages 2377, 2400. 

VOL. XII. 12* 
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cation appeared upon inspection to be a palpable piracy, a most ser- 
vile imitation. They observed, that some passages in Lord Eldon's 
judgment in the Universities of Oxford and Cambridge v. Richard- 
son (\)y and Hogg v. Kirby (2), show, that the passages in Millar v. 
Taylor, that have been referred to, are not now Law ; and, that the 
rule now is, that the Court will uphold the Injunction, if there is 
doubt; and it is incumbent on the Defendant to clear away the 
doubt. 

•Mr. Richards, in reply, observed, that in this case [*273] 
there was no such ground of jurisdiction, as in Hogg v. 
Kirby : a breach of confidence ; that the Plaintiff's copyright is 
very questionable ; and, without putting it so strong as the passages 
in Millar v. Taylor, which have been since corrected, the Court 
must be satisfied, that the law is most likely to be with the Plaintiff: 
otherwise the Court will not interfere ; for the Plaintiff stands upon 
the law. 

The Lord Chancellor [Erskine]. — ^Thinking it dangerous to 
carry this doctrine of copyright too far, the turn of my mind would 
lead me to a different decision of this case from that, which, follow- 
ing what I find the established law, I mean to give. Several cases 
have occurred, in which it was at least as difficult to maintain copy- 
right : and yet it has been maintained. In the case of Dr. Trvsle?s 
Chronology all the remarkable events, the accounts of eminent per- 
sons, every matter of curiosity and interest, were subjects of infor- 
mation, past and gone by ; which could not be altered. All human 
events are equally open to all, who wish to add to or improve the 
materials, already collected by others ; making an original work. 
No man can monopolize such a subject. Therefore Dr. Trusler had 
no right to call upon that Defendant ; if his- mind had been concern- 
ed in the complication ; endeavoring to make improvements and ad- 
ditions. The case did not reach a decision ; but went to an arbitra- 
tion. But it was stated by the Court, that, if the Defendant's work 
was a copy from the other, availing himself of all the arrangement, 
with alterations merely colorable, there could have been no doubt 
upon the right of Dr. Trusler to a verdict ; and finally he had the 
decision in his favor. 

* There are several other cases. The next is the case [* 274] 
of a map ; and this Defendant was the Defendant in that 
case. He published the very interesting work of the late Mr. Bryan 
Edwards, and in it a map of the Island of St. Domingo. The De- 
fendant had not made a map from actual surveys ; employing per- 
sons to improve or correct ; but took a copy, with merely colorable 
alterations. It might be asked, how is it possible to have a Copy- _ 
right in a Map of the Island of St. Domingo ? Must not the moun- 
tains have the same position : the rivers the same course ? Must 
not the points of land, the coast connecting them, the names given 

(1) AnUj vol. Ti. 689 ; see page 707. 

(2) Jinte, vol. viii. 215. 
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by the inhabitants, every thing constituting a map, be the same ? 
All those objections were urged. The Answer was, that the subject 
of the Plaintiff's claim was a map, made at great expense, from ac- 
tual surveys : distinguished from former maps by improvements, that 
were manifest : the Defendant's map was a servile imitation ; requir- 
ing no expense, no ingenuity ; possessing nothing, that could confer 
copyright. 

In the case of the Chart of the English Channel I had to contend 
against the claim of copyright in such a subject ; and the same ob- 
servations were made. Must not the latitude and longitude of the 
several points upon the adjoining shores, and the soundings, be the 
same, as they were placed by Nature ? They must be the same ; or 
the chart must destroy the mariner. What room then can there Re 
for originality upon such a subject ? That may be a reason for not 
making a new chart or map : but it is no reason for a servile imita- 
tion. 

Then how can this be detected ? If both are correct, 
[* 275] there will be considerable difficulty in determining, * whe- 
ther both are not original. I admit, no man can monopo- 
lize such subjects as the English Channel, the Island of St. Domingo, 
or the events of the world ; and every man may take what is useful 
from the original work ; improve, add, and give to the pubhc the 
whole, comprising the original work, with the additions and improve- 
ments ; and in such a case there is no invasion of any right. In 
the case of Patterson's Road-Book ( I ) the roads were there : the 
distances the same : all these things must be the same. Error 
cannot be introduced for the sake of originality. But Cary suc- 
ceeded upon this point ; whether the one was a copy of the other; 
or, the roads, and every memorable place in England, being open 
to both parties, the one had made use of the other's work, as infor- 
mation, which he has to add to, or improve ; not to make a servile 
copy. It turned out in these cases, that the very errors were copied. 
The charts, representing twenty-five fathoms water, where there was 
dry land, would have wrecked the mariner. In the Road-Book, 
where Mr. Justice Grose's beautiful seat. The Priory, is noticed, an 
error in printing his name was exactly copied. This, occurring in 
several instances, was so decisive, that the judgment of the Court 
was, that the one work was a copy of the other. 

Applying these observations to this case, the manner, in which it 
was put in support of the motion, made a strong impression upon 
me ; and I had an inclination to dissolve the injunction ; apprehend- 
ing, that I might injure the Defendant ; for it is well observed, that 
there is great difference between works of a permanent and of a 
transitory nature. The case upon the former may be 
[* 276] brought to a hearing. But the effect is very * different 
upon a work of this kind, perishable ; particularly in this 

(1) Cary v. Longman^ 1 East, 358 ; Cary v. Faden, ante^ vol. v. 24 ; see the note, 
pageaa 
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instance ; consisting of the names of persons continually fluctuating ; 
a work that would be good for nothing in another year. The De- 
fendant had an opportunity of showing by his answer, that this is 
not a case for an injunction ; as it would not be, if I only found 
the same names, additions, and places, in which respect the works 
must be similar, with improvements, amendments, and additions. 
The Defendant might have pointed out, what the amendments are ; 
but he has put that upon me ; alleging that he has made a great 
number of amendments, and referring to an inspection. I have in- 
spected this work. The first observation, that occurs, is, that a work 
of this nature was begun by the Defendant at a period more early 
than the PlaintiflPs work. There is, however, no contention be- 
ti^en these parties for a copyright in an East India Calendar ; which 
certainly is not a subject of copyright. But, if a man, from his situ- 
ation having access to the repositories in the India House, has by con- 
siderable expense and labor procured with correctness all the names 
and appointments on the Indian Establishment, he has a copyright 
in that individual work ; which has cost him considerable expense 
and labor ; and employed him at a loss in other respects ; though 
there can be no copyright in an India Calendar, generally. In 1806 
the PlaintiflPs book came out, at the price of 3s. 6d. The Defend- 
ant, thinking it imperfect, and capable of improvement, the natural 
inference is, that his book would be more expensive. But he pub- 
lishes at the price of 2s. 6d. : his determination to publish probably 
being subsequent to the publication ofjthe other work: and the 
foundation of his success therefore, enabling him to sell at that re- 
duced price, that he did not go to the expense of original com- 
pilation ; but made a fac simile of another work. I 
have * compared these books; and find, that in a long [*277] 
list of casualties, removals, and deaths, there is not the 
least variation, even as to situation in the page. Upon the evidence 
in a Court of Law, there would be scarcely any thing to try ; and 
though I do not approve extending copyright too far, I am bound 
under these circumstances, to continue this injunction to the hear- 
ing ; for the Defendant would merely have to account at the rate of 
2s. 6d. for each book ; and if his publication proceeds at that reduced 
price, it will be impossible for the Plaintiffs, obliged by the expense 
they have been at to charge a much higher price, to sell another 
copy. 

SsEy anie^ the notes to Carof v. Fadtn, 5 V. 24. 
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M'DONALD V. HANSON. 
[1806, March 14.] 

Assignees in Bankruptcy bound, as other persons, to make a good title ; unless 

guarded by express stipulation (a). 
Their Bill for a specific performance therefore, the Report being against the title, 

was dismissed. 

This bill yvas filed by assignees under a Commission of bank- 
ruptcy for the specific performance of an agreement by the Defend- 
ant to purchase an estate. The agreement was expressed in the 
usual manner. The usual reference to the Master was directe4 ; 
and the Report being against the title, the cause came on for farther 
directions. 

Mr. Richards and* Mr. Hall, for the Plaintifis, contended, that 
upon the authority of Pope v. ^Simpson (1) the Defendant ought to 
be compelled to accept the title from assignees under a Commission 
of bankruptcy ; though not such a title as a purchaser, generally, 
would be compelled to take. At least, the Defendant ought either 
to take the title, as it is, or to put an end to the contract ; and de- 
liver it up. 
[* 278J * The Solicitor General and Mr. Heald, for the De- 
fendant, insisted, that the case cited could not be sup- 
ported ; that the Defendant was entitled to dismiss the bill ; and 
there was no instance oft compelling him to give up the contract 
under such circumstances ; observing, that he might choose to bring 
an action upon it. 

The Master of the Rolls [Sir William Grant]. — I never 
could conceive, why Lord Rosslyn should have thrown out that 
opinion in Pope v. Simpson : which was not necessary ; the objec- 
tions being considered frivolous. If assignees in bankruptcy choose 
to advertise, that they have not good title, or, that they will sell only 
such title as they have, that is another thing. But, if they advertise 
in the common way, there is no reason why they should not be 
bound, as other persons. In Spurrier v. Hancock (2) Lord Alvan- 
ley had no conception, that assignees had such an exception in their 
favor. 

As to the question, whether the Defendant must either take the 
title, as it is, or deliver up the contract, the bill is filed to obtain a 
specific performance, and must be dismissed (3). 

Assignees under a commission of bankruptcy are as much bound as any other 
description of vendors to show a good title to any property ihey offer for sale, in 
the ordinary manner : see note 9 to Cooper v. Denne, 1 V. 565. 

(a) WhiU V. Fdjambty anU, 11 V. 337, note (a) ; Pope v. Simpson, anU, 5 V. 
145, 147, note (J); 2 Sugden, Vend. & Purch. (6th ^m. ed.) [152, 153,] 102; 
Cooper V. Denne, ante, 1 v. 567, note (9), of Mr. Hovenden. 

(1) Ante, vol. v. 145. 

(2) AnU, vol. iv. 667. 

(3) The case of Pope v. Simpson is over-ruled ; see the note, ante, vol. v. 147. 
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HOLMES V. CUSTANCE. 
[R01X8.— 1806, March 12.] 

Bei^uest " to the children of Robert Holmes, late of Norwich, and now of London, 
tiie sum of 100/. a-piece." Robert Holmes had left Norwich at the age of 14 or 
16; apd died in London several years before the Will. His only surviving 
child entitled to the legacy, against the claim of the children of George Holmes, 
formerly of Norwich, residing in London at the testator's death, upon the sug- 
gestion of mistake (a). 

The right not barred by merely signing a receipt as a witness upon payment by 
the executor to the adverse party ; not amounting to a release or fraud. 

Isaac Haughton, of Norwich, by his Will, date^ the 1st of May, 
1789, gave the following among other legacies: — "And to the chil- 
dren of Robert Holmes, late of Norwich, and now of London, the 
sum of 100/. a-piece." 

The testator directed his legacies to be paid within twelve months 
after his .decease ; and appointed his sister Mary Haughton sole 
executrix. 

The testator died soon afterwards. The bill was filed in 1804, 
by James Holmes, the only surviving child of Robert Holmes, claim- 
ing the legacy of 100/. and interest, against the executor of Mary 
Haughton. 

The defence set up by the answer and depositions, was, that the 
name "Robert" was inserted by mistake of the testator, instead of 
" George : " both Robert and George Holmes being distantly related 
to the testator, the former being dead at the date of the Will ; hav- 
ing died in London in 1782 ; leaving the Plaintiff, his only surviving 
child : the only other child he had, a daughter, having died in her 
infancy : Robert Holmes having gone from Norwich to London at 
the age of 14 or 16, and only occasionally visited Norwich after- 
wards until his marriage ; from which time until his death he resided 
in London : George Holmes having been formerly of Norwich, being 
resident in London at the testator's death, and having several chil- 
dren ; some of whom, residing at Norwich, were in habits of inti- 
macy with the testator. Under the impression from these circum- 
stances Mary Haughton had paid to each of the children 
♦of George Holmes 100/. The Defendant also relied on [*280] 
the circumstance, that the Plaintiff was subscribing witness 

(a) A mistake in a. will, in order to lead to relief, must be a clear mistake, or clear 
omission, demonstrable from the structure and scope of the will. 1 Story, Eq. Juf. 
§ 180, and cases cited in notes ; MtUiak v. Melliah, ante, 4 V. 45, and note (a). 

For cases of mistakes and misdescriptions in wills, when and how far to be rem- 
edied, see farther, Ddmare v. Rebello, 3 Bro. C. C. (Am. ed. 1844,) 446-451, and 
notes, and cases cited ; Siebbirn^ v. JValket/, 2 ib. 85 ; Garth v. Ji^eyrick, 1 ib. 30, 
31, and notes ; Standen v. Standtn, ardt, 2 V. 589, and note (a) *, 2 Williams, Exec- 
utors, (2d, Am. ed.) 834-^38. 

For cases where evidence has been admitted or rejected to correct descriptions 
in a will, see note (a), to Ddmare v. Rehello, 3 Bro. C. C. (Am. ed. 1844,) 451, 
and cases there cited ; 1 Story, Eq. Jur. § 179 ; 1 Phil. Ev. (Cowen and HilPs ed. 
1839,) 538, note [948,] 3 ib. 1383, 1384, et seq. 



S80 HOLMES V. CUSTANCE. [1806. 

to a receipt, given by a trustee upon payment to him of the legacy of 
one of those children upon certain trusts : the PlaimifT being then 
Clerk to that trustee. 

The Solicitor General [Sir Samuel Romilly] and Mr. CuUen^ for 
the Plaintiff, distinguished this case from the case of a mistake of a 
name (1), corrected in favor of a legatee by circumstances of descrip- 
tion, sufficiendy pointing out the person ; observing, that in this in- 
stance there was a person named Robert Holmes ; that he had chil- 
dren, and the mistake was in the description only. They cited Del- 
mare v. RobeUo (2). 

Mr. Alexander and Mr. Trower, for the Defendant, insisted, that 
this was a mere mistake ; which the Court would correct ; and that 
the description could not apply to Robert Holmes : who had left 
Norwich many years ago ; when he was very young ; and was not 
living at the date of the Will ; and had left only one child. 

The Master of the Rolls [Sir William Grant]. — It is per- 
fectly true, that this Will cannot be varied. If this had not been a 
case of competition, but the executor had taken the objection, the 
name of Robert Holmes being found in the Will, very strong evi- 
dence would be necessary. As to the mistake of the name, what I 
am to collect is, either, if the testator himself wrote the Will, that he 
wrote the name '< Robert " by mistake, when he meant 
[*281] " George ; " or that, if * another person wrote the Will, 
that person by misapprehension of the testator's instruc- 
tions wrote the name of " Robert " for " George." Then, consider- 
ing it as a case of competition, none of these circumstances will do. 
First, as to the description, <^ late of Norwich," not answering to 
Robert, who had not resided there for many years, every one knows 
the sense of " late " is, not recently, but formerly, of Norwich. 
Then, as to the circumstance, that he was not living at the date of 
the Will ; he was at a distance ; and the testator might not have 
known his death ; or might have forgotten it. As to his having left 
only one child, the legacy being given to " the children," the testator, 
being at a distance, might not have known the state of his family ; 
and meant only, that, if he had children, they should have the lega- 
cies. In the case of J)elmare v. RobeUo (3) the evidence was very 
strong ; amounting to a high degree of probability, that the testator 
intended his sister Rebecca ; yet Lord Thurlow would not venture 
so to decide. I cannot therefore vary the Will upon this evidence. 

I have some doubt as to the effect of the paper, that is produced. 
The way, in which that struck me, is, as a fraud upon the other 
party : if the payment was made upon the admission of the Plaintiff, 
that he was not the person. But it cannot have that effect ; for 
they proceed without any communication with that person. Their 
payment, or resolution to pay, did not originate in any communica- 
tion with him : but they exercised their own judgment; and then it 



(1) Paraons v. PanonSy ante, vol. i. 266; see the note, 267. 

(2) 3 Bro. C. C. 446 ; anU, vol. i. 412. 

(3) 3 Bra C. C. 446 ; anU, vol. i. 412. 
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comes 4o this only, that the Plaintiff did not resist. There must be 
either something of a release, or a fraud by him in not setting up his 
claim. Clearly this does not amount to a release by him, 
nor any fraud in him. It does not * appear, that he rep- [* 282] 
resented, that his father was not the person intended. 
They took it upon themselves : and he acquiesced. There is not 
enough therefore to bar the claim to this legacy ; which must be de- 
creed with interest. 

SsE, anU^ note 1 to Bough v. Rutdj 1 V. 257 ; and the notes to PammB v. Par- 

r, 1 V. aea 



SANDERS V. POPE. 
[1806, March 12, 13.] 

Relief aerainst Forfeiture, where compensation can be made; as a|rainst a clause 
of re-entry for breach of a covenant to lay out a specific sum m repairs in a 
given time ; and not limited to cases of accident, &c. but even against negli- 
gence, and voluntary acts (a). , 

Bt Indenture, dated the 15th of March, 1799, Pellatt Pope de- 
mised a public house and premises at Mitcham to Samuel Sanders, 
his executors and administrators, for a term of 25 years from Mi- 
chaehnas preceding, at the annual rent of 35/. ; subject to a covenant, 
among others, that Samuel Sanders, his executors and administra- 
tors, shall and will before the end of the first five years of the said 
term, lay out and expend the full sum of 200/., in substantially re- 

(a) It seems now to be established doctrine, that relief ought not to be ffiven, or 
specific performance decreed, where the breach of covenant or the delay has been 
wilful ; HiU v. Barday, 18 Ves. 63 ; Uffyd v. CoUeU, anU, 4 V. 690, m note ; 4 
Bro. C. C. 469, 472, note. The authority ofSandtra v. Pope is said in note (2) 
of Mr. Hovenden to Eaton v. Lyon, anie^ 3 V. 6D6, to have been very much 
shaken, if not entirely over-ruled. See Reynolds v. Pitt, 19 Ves. 143 ; H^hite v. 
H^amer, 2 Meriv. 460 ; Rol/e v. Hmris, 2 Price, 210, in note. 

It seems a Court of Equity can relieve against a forfeiture for breach of o con- 
dition contained in a lease, only in cases where the act or omission, by which the 
forfeiture was incurred, was the result of an accident or mistake for which com- 
pensation can be made to the otlier party, or where the penalty, or forfeiture, is in 
the nature of a mere security for the payment of money, &c. ; Baxter v. Lansings 
7 Pai^e, a'iO. See also, 2 Story, Eq. Jur. § 1315, § 1320, et aeq. 

So m all cases of forfeiture for the breach of any covenant, other than a coven- 
ant to pay rent, no relief ought to be granted, in Equity, unless upon the ground 
of accident, mistake, fraud, or surprise, although the breach is capable of a just 
compensation. 2 Storv, Eq. Jur. § 1323 ; see also, ib. § 1321. 

It is clearly established, that Equity will not interfere, in cases of forfeiture for 
the breach of covenants and conditions, where there cannot be any just compen- 
sation decreed for the breach. 2 Story, Eq. Jur. § 1324. Sec also, farther upon 
this subject of relief in cases of forfeiture, Errington v. .^tshy, 2 Bro. C. C. 
(Am. ed. 18440341, and notes; Taylor v. Popham, 1 ib. 168, 169, and notr (a) 
Eaton V. Lyon, ante, 3 V. 690, note (a); Skinner v. Dayton, 2 John. Ch. 535 
^nuby V. fToodxDard, 6 Bam. & Cress. 519; Bowser v. Colby, 1 Hare, Ch. 109 
Harrwgton v. HTueler, anU, 4 V. 68a 
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pairing and improving the premises ; and a farther coventnit and 
proviso, that Sanders, his executors or administrators, shall not nor 
will assign, transfer, or set over, this present indenture of lease, or 
the term hereby granted, or any part thereof, or let, demise, or grant, 
the said demised premises, or ^ny part thereof, to any person 
or persons whatsoever, for and during the said term hereby 
granted, or any part thereof, without the license and consent 
of Pope, his heirs or assigns, in writing, &c. ; provided, and it is 
hereby agreed and declared, that if the said yearly rent, or any 
' part, shall be unpaid by the space of 21 days, &c, or, if the said 
Samuel Sanders, his executors or administrators, shall or do assign, 
transfer, or set over, this present indenture of lease, or the term hereby 
granted, or any part thereof, or let, demise, or grant, the 
[* 283} said demised * premises, or any part thereof, to any person 
or persons whatsoever, for or during the said term here- 
by granted, or any part thereof, without such license or consent as 
aforesaid ; or, if breach or default shall happen to be made in per- 
formance of all, or any or either of, the covenants, conditions, or 
agreements, herein-before mentioned and contained, on the tenant 
or lessee's part, the term shall cease ; and it shall be lawful for Pel- 
latt Pope, his heirs and assigns, to re-enter, &c. 

By articles of agreement, dated the 23d of April, 1799, it was 
declared, that Samuel Sanders undertook to execute an assignment, 
by wjay of mortgage of his lease from Pope to John Phillips, for se- 
curing the payment of a debt, and a farther sum Phillips was then 
to advance, in satisfaction of the debt, and costs, in an action 
brought against Sanders ; and that Sanders thereby consented, that 
his said lease might be forthwith put into, and remain in the hands 
of Phillips, until the mortgage should be executed. The lease was 
deposited accordingly : But Sanders died in June, 1799, the assign- 
ment of the lease not having been executed. 

The Bill was filed in March 1804, by the administrator of San- 
ders, and by Phillips ; stating, that no part of the sum of 200Z. had 
been laid out ; that an ejectment had been brought in the names of 
Pope, and James Moore, to whom Pope had sold the premises ; and 
insisting, that though tlie interest of the Plaintiffs was forfeited at 
Law, by breach of the covenant to repair, the Plaintiffs are entitled, 
in Equity, for the residue of the term, upon laying out the sum of 
200/. in repairs, or otherwise making compensation for the breach ; 
insisting, that the clause of re-entry was inserted with a view merely 
of compelling execution of the covenant to lay out 200/. 
[* 284] in repairs ; and, that the breach is open * to compensation ; 
as in any other case of penalty for securing tfie perform- 
ance of a covenant. The Bill prayed accordingly a declaration, 
that the Plaintiffs are entitled for the residue of the term, upon lay- 
ing out 200/. in repairs, and otherwise making compensation for the 
breach of the covenant to lay out that sum in repairs on, or previous 
to Michaelmas, 1803, which Plaintiffs are ready and willing, and 
hereby offer, to do. 
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EvideDce was entered into by the Plaintifis to show, that the 
premises had sustained no material injury by the lapse of time ; and 
by the Defendants, that they were in a bad state, and it would cost 
upwards of 300/. to put them in tenantable repair for a lease of 
twenty-one years, and there had not been any repairs done for five 
years preceding. 

The Solicitor General [Sir Samuel Romilly], Mr CuUeUy and Mr. 
Girdleitoncy for the Plaintiff. — The fact is established in evidence, 
that no damage has been sustained from thd omission to lay out the 
sum of 200/., according to the covenant. The consequence is man- 
ifest, that, the repairs required not being of such a nature, that any 
damage has arisen, the premises will be in a better condition by the 
expenditure at this time : the delay operating in favor of the land- 
lord. Even upon the Defendant's evidence the inference of damage 
from the* breach of this covenant is not conclusive : the question 
being upon the damage at the particular period ; not, what may 
have been the consequence since. 

This Bill stands upon the equity, giving relief against forfeiture, 
where the party may be put in the same situation, as if the covenant 
had not been broken; where.it rests in pecuniary com- 
pensation ; as in the * instance of non-payment of rent, [* 285] 
for which there is no other ground ; though, by Statute (1) 
the bill must be filed within a certain time. The case of Hack v. 
Leonard (2), is precisely this case : relief against a forfeiture for not 
doing repairs. That case was not cited in the late case of Wadman 
V. Calcraft (3). The principle of relief in these cases is also estab- 
lished by Cage v. Russell (4), and Grimsione v. Bruce (5), Descar^ 
leti V. Dennett (6), Wafer v. Mocatto (7), Rose v. Rose (8) ; and it 
has been extended beyond involuntary, to wilful breaches : Northcote 
V. Duke (9). In Hack v. Leonard the covenant was, generally, to 
repair. This is rather analogous to the case of a stipulation to em- 
ploy a specific sum for a particular purpose. There certainly are 
cases in which the Court has refused relief against the consequence of 
negligence tOvrepair, upon gross and wilful delay by the lessee, after 
repeated applications ; and where the landlord cannot be restored to 
the same situation ; in the case, for instance, of an assignment with- 
out license ; where the Court cannot ascertain the pecuniary com- 
pensation for having a tenant forced upon him : in Eaton v. 
Lyon (10) Lord Alvanley, speaking of covenant, says, "if by inev- 
itable accident, if by fraud, by surprise, or ignorance, not wilful, 

(1) Stat 4 Geo. II. c. 28, 8. 2. 

(2) 9 Mod. 90. 

(3) JlnU, vol. X. 67. 

(4) 2 Vent 352. 

(5) 1 Eq. Ca. Ab. 108 ; 2 Vcm. 594 ; 1 Salk. 156. 

(6) 9 Mod. 22. 

(7) 9 Mod. 112. 

(8) Amb. 331. 

(9) Amb. 511. 

(10) JInie, vol. iii. 690 ; see page 698. 
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parties may have been prevented from executing it literally, a Court 
of Equity will interfere ; and upon compensation being made, the 
party having done every thing in his power, and being prevented by 

the means I have alluded to, will give relief." The cir- 
[* 286] cumstances * of this case come within that reason ; the 

death of the lessee within three months after the lease 
granted, intestate ; leaving a widow and children ; and the estate 
insolvent ; and no evidence of any notice to the lessee to perform 
his covenant : the action commenced just after the expiration of 
the time ; when immediate notice was given of readiness to do the 
repairs. 

Mr. Richards and Mr. R. Smith, for the Defendant. — The death 
of the tenant, and circumstances connected with it, cannot have any 
influence. In the case of covenant, ignorance cannot be urged. 
The party is presumed by the Law to know the effect of his coven- 
ant. The consequences of a decision, establishing the right to re- 
lief in this case, would be most extensive and important. This 
covenant is to lay out a specific sum of money jn substantial repairs 
and improvements of a house in a certain time ; not to pay money 
to the landlord, to be laid out by him ; but the repairs to be made by 
the lessees ; with a clause of re-entry for breach of any of the cov- 
enants. No substantial part of the money having been laid out, the 
right of entry accrues to the landlord ; who insists upon his right ; 
and the question is, whether this Court ought to interpose to relieve 
a lessee, who has broken his covenant at Law. In most cases of a 
given sum of money, to be applied in a given time, the application 
cannot be made with equal advantage the year after. The Co^irt 
cannot ascertain the compensation with reference to the time. The 
party claims relief against his own contract upon the simple ground, 
that he offers to lay out the money now, instead of having it laid out 
according to the terms of his contract. It is true, this is to be con- 
sidered as a forfeiture ; and the Court is in the habit of relieving 

against forfeiture and penalty. In the instance of a bond 
[* 287] * that relief was given before the Statute : the object 

being only to compel the re-payment of money. If the 
money was repaid with interest and costs, it has been supposed, no 
inconvenience can arise ; though in a great number of cases great 
inconvenience may be sustained by the party not having the money 
at the time ; and the payment of interest and costs may be by no 
means an indemnity. That inconvenience however has not been 
regarded in Equity. 

The case of non-payment of rent stands precisely upon the same 
ground : so, in'other cases, where the substance of the contract is 
performed in kind. But the relief is confined to instances of that 
description ; where every thing can be set right except the time ; and 
there is no case, except Hack v. Leonard (I), in which the doctrine 
has been extended farther. Why does not the assignment without 

(1) 9 Mod. 90. 
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license admit compensation ? The new tenant may be prererable 
to the former tenant : or he may be capable of giving security ; 
placing the landlord in the same situation : so that the compensation 
may be as complete as when the subject is money only : yet it has 
never been supposed, that relief could be given in that instance. 
Suppose, the premises had fallen down for want of repair during the 
pendency of the suit : how is the Court to give compensation ? The 
compensation is not effected, unless they are placed in the same sit- 
uation, as if the money had been laid out within the five years. In 
what way is the Court to give compensation by directing repairs to 
be done by the lessee ? It has been held, that the Court cannot ex- 
ecute a covenant to re-build or repair (1). The authority of The 
City of London v. Nash (2) has always been considered 
♦ questionable. The principle of fVadtnan v. Calcroft (3) [♦ 288J 
applies closely. The serious situation of landlords, if this 
doctrine is to prevail, must be considered : the tenant waiting, till 
the time has elapsed ; then giving notice, that he is ready to perform 
his contract ; and filing a bill : the property in the mean time going 
to decay. 

The Solicitor General [Sir Samuel Romilly], in reply. — ^The injunc- 
tion, granted by the Master of the Rolls in this case, shows, that 
there is no general proposition established, that this Court cannot re- 
lieve, except in the case of non-payment of rent. It clearly was 
not in the contemplation of these patties, that the money should be 
soon laid out : the period fixed being five years ; that period being 
fixed with a view to the benefit of both parties: the delay, so long 
as it can be postponed without danger to the house, being advanta- 
geous to the landlord. As it is proved, that the house did not sus- 
tain damage, the lessor taking advantage of the literal expression of 
the covenant, makes a captious use of it: no application to have the 
repairs done being made : no intimation given, that, if the covenant 
was not strictly performed, the covenant would be insisted on. The 
objection, that this Court cannot superintend repairs, does not arise. 
The premises are not to be put in complete repair ; but are only to 
be in the same state, as if 200/. had been applied at the time : and 
it is shown, that the delay has been beneficial to the lessor. 

March I3th. *The Lord Chancellor [Erskine].— [♦289] 
There is no branch of the jurisdiction of this Court more 
delicate than that, which goes to restrain the exercise of a legal 
right. That jurisdiction rests only upon this principle; that one 
party is taking advantage of a forfeiture ; and as a rigid exercise of 
the legal right would produce a hardship, a great loss and injury on 
the one hand arising from going to the full extent of the right, 
while on the other the party may have the full benefit of the con- 
tract, as originally framed, the Court will interfere ; where a clear 

(1) See Mostly v. Virgin, ante, voL iii. 184, and the references. 

(2) 3 Atk. 512 ; 1 Ves. 12. 

(3) Ante^ vol. x. €7, 

VOL. XII. 13 
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mode of compensation can be discovered. Of this nature is the 
case, that constantly occurs, confirmed by Statute (I), giving a 
more ready mode of relief at law : a contract to pay rent, with a 
covenant and clause of re-entry for breach. The obvious intention 
is to secure the payment of the rent ; that the landlord may not be 
put to his action of debt, coming from time to time against an in- 
solvent estate ; but may be enabled to recover possession of the 
premises. In that case equity is in the constant course of relieving 
the tenant, paying the rent and all expenses, and placing his land- 
lord in exactly the same situation : and in that case it is not neces- 
sary, that the failure in paying the rent should arise from accident, 
the miscarriage of a letter with a remittance, insolvency, or disease : 
but even against negligence, ttie tenant being solvent, and not pre- 
vented by any accidental circumstance, equity interferes ; and upon 
payment of the rent and all expenses will not permit the tenant to 
be turned out of possession ; considering, that in the one case fre- 
quently great hardship might be the consequence ; in the other, the 
party being placed in the same situation, there is in general no hard- 
ship. 
[* 290] * The case now before the Court comes nearest to that. 
This is not a covenant to repair merely, and an ejectment 
brought under the clause of re-entry for breach of that covenant ; 
which may be a case of very complicated consideration, and much 
detail, as to what will put the party in the same situation ; though 
even in such cases Courts of Equity have gone a great way : but 
the circumstances of this case are very different. Though this does 
not appear to be a beneficial lease, it is at a low rent, and no fine : 
the lessor secures to himself some valuable consideration in another 
form ; by a covenant on the part of the lessee to lay out the sum of 
2001. within five years ; by which the premises would acquire an 
additional specific value ; that melioration coming in the place of an 
additional consideration ; and that is secured by a clause of re-en- 
try. If that covenant is not performed, two questions arise : which 
must always be kept distinct in the mii\d of the Court: 1st, the ab- 
stract question of jurisdiction; what the Court may do ; which is a 
mere question of law : 2dly, what the Court ought to do in the par- 
ticular instance. I agree, the death of the tenant does not make any 
essential difference. Upon the general question of juiisdictiou the 
principle is clear compensation. Whether in every such case the 
Court is bound to make the landlord accept it, is another considera- 
tion ; depending on the discretion of the Court, 
* In Cage v. RussM (2) I find it laid down, that it is a standing 
rule of the Court, that a forfeiture should not bind, where a thing 
may be done • afterwards, or any compensation made for it. For- 
feitures are even odious in law. Courts of Law, circumscribed as 
their jurisdiction is, struggle against forfeiture. If the landlord 

(1) Stat 4 Geo. II. c. 28. 

(2) 2 Ventr. aS2. 
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does any thing, receiving rent, for instance, relief may be had, with- 
out the necessity of coming to equity. The forfeiture and the relief 
against it are founded upon this ; the forfeiture arises out of the 
contract : the parties covenant for their own security : therefore 
the breach works a forfeiture : but, if the party can be restored to 
the same situation, the right to relief arises. 

In Northcoie v. Duke (1) the law is laid down almost precisely in 
the same way ; and rather stronger ; going farther, as well as the 
case of Hack v. Leonard (2), than the exigency of this case re- 
quires. Undoubtedly, unless it is plain, that full compensation can 
be given, so as to put the other party in the same situation precisely, 
a Court of Equity ought not to act; for such a jurisdiction would be 
arbitrary. In De Scarlett v. Dennett (3) the bill was dismissed ; and 
the decision could not be otherwise. Sir Joseph Jekyll there goes 
a great deal farther than I am prepared to go ; holding, that, wher- 
ever a breach can be estimated by damages, the Court will interfere. 
The Court must see, whether the damage is such, that it can be the 
subject of compensation. But this is payment of a specific sum of 
money : not general damages. The landlord in that case might be 
harassed by actions at a distant time, rights claimed over his prop- 
erty, and great future expense ; and the best way was to turn out 
such a tenant immediately for injurious acts done ; such that no 
Court could ascertain the compensation. But the proposition, that, 
where the damages are uncertain, relief cannot be given, is equiva- 
lent to this ; that in such a case as this, where clear compensation 
can be made, the rule should be different. 

♦The next case is Wafer v. Mocatio (4), before Lord [*292] 
Macclesfield. It is to be observed, that all these Judges 
use the word " Damages," as being uncertain ; implying, that, if it 
is a subject admitting of certain calculation, though not a specific 
sum of money, as rent, relief may be given. I do not conceive, 
that language can convey what is the true and genuine principle of 
equity more clearly than the case I last pientioned : — '< Where a man 
makes a lease for life, or for years, upon a condition of re-entry for 
a forfeiture, or that the lease shall be void, if the lessee assigns or 
aliens it without license, and afterwards the lessee doth assign it 
without license, this is a forfeiture ; and such a forfeiture, against 
which this Court cannot relieve ; because it is unknown, what shall 
be the measure of the damages ; for this Court never relieves but in 
such cases, where it can give some compensation in damages ; and 
where there is some rule, to be the measure of such damages, to 
avoid being arbitrary." 

One case has since occurred, which appears to break in upon the 
principle ; though the decision is perfectly right in the particular in- 
stance upon the circumstances : but some words appear to have 

(1) Arab. 511. 

(2) 9 Mod. 9a 
(d)9Mod.22i 
(4) 9 Mod. U2. 



292 SANDERS V, POPE. [1806. 

fallen from Lord Alvanley, which go against all that has been laid 
down in a series by preceding Judges ; and which, if they are taken 
in their filll extent, would create considerable uncertainty. In that 
case, Eaton v. Lyon (1), there was great laches and fraudulent con- 
duct by the tenant ; whose bill, after lying by for several years, to 
see, whether it would be for her interest to apply, was very properly 
dismissed. But Lord Alvanley in the passage (2), that 
[♦293] has been stated ♦at the bar, expresses himself in terms, 
that would confine the jurisdiction very much. If the 
covenant is broken with the consciousness, that it is broken, that is, 
if it is wilful, not by surprise, accident, or ignorance, still if it is a 
case, where full compensation can be made, these authorities say, 
not that it is imperative upon the Court to give the relief, but that 
there is a discretion. 

I do not stop to consider, what should be the rule with regard to 
paying money at a particular day ; farther than to say, I do not as- 
sent to that proposition, that, though a full and clear compensation 
can be made, a Court of Equity has no jurisdiction ; or ought not in 
any instance to exercise the jurisdiction, if it exists. I cannot agree, 
that it is necessary, the non-performance of the covenant should have 
arisen from mere accident, or ignorance. Suppose, the lessee had 
expended to the amount of 199Z. ; knowing, that the whole sum re- 
quired had not been applied : the fact, that the expenditure was 
short by that trifling deficiency, existing ; and not to be accounted 
for by ignorance or accident : can it be represented as consistent 
with justice or good sense, that the lessee, having by calling on his 
friends attached considerable custom to the house, the lessor, finding 
the premises by the conduct and industry of the lessee more valua- 
ble, should be permitted to turn him out; taking advantage of the 
circumstance, that 1/. or 5/. less than the stipulation had been laid 
out ; or, that the money had been laid out five days too late ; though 
he might be placed in the same situation ; and obtain complete pos- 
session of all, for which he contracted ? That would apply equally 
to a beneficial lease, upon a great expenditure of money, or for a long 
term of years. The last authority, the order of the Master 
[*294] of the Rolls, * continuing the injunction in this cause, sup- 
ports the jurisdiction. 
Then,' if the jurisdiction is established, the next consideration is, 
whether it ought to be exercised in this case. This is not a case of 
a complicated nature, making it difficult to give compensation. But 
I am not sure, whether any decree, that I can make, will be much 
benefit to the Plaintiff": for there must be complete compensation ; 
including all the costs at Law and in Equity ; which will place the 
Defendant in the same situation as if this had not happened. Upon 
the depositions no notice was given by the landlord, who immedi- 
ately upon bringing the ejectment had an opportunity of doing jus- 

(1) ^fite, vol. iii. 690. 

(2) Jlnie, vol iii. 693. 
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tice : the tenant offering to lay out the 200L and any ulterior sum, 
that might be necessary in consequence of the lapse. Subsequent 
so that all the conduct of the tenant was fair. The premises did not 
suffer damage from the omission to lay out the money before Mi- 
chaelmas, 1803 ; and therefore it is for the advantage of the landlord 
that the money should be laid out at a later period. The decree 
must provide, that, if the 200L is not sufficient to put the premises in 
the state of repair, in which they should have been placed at Michael- 
mas 1803, an ulterior sum must be paid. If the price of materials 
and labor have increased, that must not be thrown upon the land- 
lord. The difference from that circumstance is much less compli- 
cated than what has occurred in the cases I have mentioned. 
Another reason, upon which this judgment stands, is, that this is an 
application to the indulgence of the Court. The Defendant is not 
in the wrong. He has done nothing, that did not arise from his 
clear legal right. In such a case, therefore, equity must take care, 
that compensation shall be made. The Plaintiff also must 
be supposed to ha've * had the use of the money. There- [* 295] 
fore there must be no delay in laying out this money ; and 
an inquiry must be directed, whether any and what farther sum is 
necessary to put the premises in the same state of repair, in which 
they would have been, if the money had been applied according to 
the contract (1). 

Upon the suggestion of the offer by the Plaintiffs, immediately 
upon receiving notice, to lay out the money, and make compensa- 
tion, the costs in Equity were reserved. 

That the authority of the principal case has been very much shaken, see, ante^ 
note 2 to Eaton v. Lyon, 3 V. 690 ; see, also, the notes to JVtUums v. Cheney, 
3 V. 59 ; and the note to fVadman v. Calcrajt, 10 V. 67. 

(1) Poaty 334 ; MJllpine v. iSu^, 1 Ball & Beat 985. This jud^ent has been 
mucn questioned : see the note, ante, vol. x. 70. 
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LONGDON V. SIMSON. 

[Rolls.— 1806, March 14.] 

Trust by Will for accnmalation beyond the Statute 39 & 40 Geo. m. c. 98, is 
void only for the excess (a). Therefore, where directed until the age of 31 of 
the legatee, not then bom, it is good for 21 years. 

Legacy to A. for life ; then to her children for maintenance, and to be eqaaliy 
divided among them on Uieir arriving at 31 ; followed by a legacy to B. ^ on 
the same conditions, on his attaining the age of 31." The legacy to B. con- 
strued in tlra same manner as the other : viz. for life only ; 6lc. 

Wii/LiAM Williams, by his Will, dated the 30lh of May, 1801, 
gave and bequeathed the residue of his estate in the following 
words : 

<< To my niece Mary Ann Williams the sum of 50001. during life ; 
after which to her children for their education and maintenance, and 
to be equally divided among them on their arriving at the age of 21 
years. I give to my nephew Robert Williams the sum of 300021 on 
the same conditions, on his attaining the age of 21 years. I also 
direct, that the shares I have in the Monniouth, Shrewsbury, Wis- 
ley, and Essington and Elsemere canals, also in the Liverpool Wa- 
terworks, shall be paid up ; and the profits arising from 
[* 296] them shall be invested one half in the funds of ''*' this coun* 
try, and the other in the funds of the United States of 
America : the interest arising to be applied to the education of the 
children- of the said Mary Ann Williams and Robert Williams in 
equal shares ; and on their attaining the age of 21 years the whole 
to be sold and divided equally among them. Should the said Mary 
Ann Williams and Robert Williams die without issue, I give the 
above shares on the same conditions unto the children of my friends 
George Simson of St. Paul's church-yard, and Jacob Kirkup of 
Walworth. The remainder and residue of my estate I give unto 
my niece Mary Ann Williams, and Robert Williams my nephew, to 
be divided equally between them share and share alike : my nephew 
not to have possession till he arrives at the age of 21 years ; " and he 
appointed Simson and Kirkup his executors. 

The testator died in 1802; leaving Robert Williams 'and Mary 
Ann Williams, who married John Longdon, his next of kin. The 
issue of that marriage was one child; who died in 1804, a month 
old. Robert Williams was not married. 

The bill was filed by Longdon . and his wife, and the trustees in 
their marriage settlement, which comprised her interests under the 
Will ; Robert Williams being one of those trustees ; praying an ac- 
count under the Will, and payment to the trustees, and also to 
Robert Williams in his own right ; and that his interest in the leg- 

{a^GrHUhs V. Pens, anle, 9 V. 137, and noke [a); Ram. on Assets, f 10, fx 

VOL. xif. la* 
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acy of 30OOZ.9 and also the interests in the profits of the canal shares 
may be ascertained. 

Mr. Richards, and Mr. ShadweU, Jun. for the Plaintiffs. — 
•The accumulation, directed by this Will, goes farther [*297] 
than the late act of Parliament (1) allows. It must last 
according to the Will during 21 years from the birth of a child. 
There is no child now born ; and there may be many. In Grif- 
fiths V. Vtre (2) the trust for accumulation was not considered void 
throughout, merely as it could not be carried to the extent intended. 
' In that case the person, during whose life the accumulation was di- 
rected, was actually in existence. In this case there is no child now 
existing : a child may be born : may live a few years, and then die ; 
and then another may be born. 

The second question is upon the construction of the legacy to 
Robert Williams, whether he is entitled to it absolutely, or only in the 
same manner as Mary Ann Williams. 

The Soliciior General [Sir Samuel Romilly]^ for the Defendants. 
— Though the circumstances of the case cited are different, the con- 
struction, that was put upon the Act of Parliament, is as applicable 
to this case as to that. The Act was intended only to guard against 
the evil of accumulation beyond the period of 2 1 years. It was 
argued in that case, that the accumulation mi^ht extend beyond that 
period ; and upon very technical arguments ; as, that a life was a 
larger interest than 21 years. The true construction of the Act was 
adopted in that case. 

The Master of the Rolls [Sir William Grant]. — Suppose, 
instead of a life, with regard to which there might be some 
uncertainty, the testator had said, the * accumulation should [* 298] 
continue 24 years: it would be good for 21 years within 
that termination. 

As to the question upon the interest of Robert Williams in the 
legacy of SOOO/. what can the words " on the same conditions " 
mean, but in the same manner ? 

The Decree accordingly directed the accumulation for 21 years 
from the death of the testator ; and that Robert Williams should 
have the interest of the legacy of 3000/. during his life ; and after 
his death the capital should go in the same manner as the preced- 
ing legacy to Mary Ann Williams was given. 

That a trust for accumulation, which would have been good before the statute 
of ;?9 and 40 Geo. III. c. 98, if it now exceed the limits of that act, will be void 
only for the excess, and not in tolo, see, ante, note 6 to Thdlxuson v. Woodford^ 
4V.227. 

, Stat 39 & 40 Geo. III. c. 98 ; in consequence of the decision in ThdlvM9on 
'oodfardf aate^ vol. iv. 227 ; see the note, 9131 
(2) ArUe, vol. ix. 127. 
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GRIFFITHS V. HAMILTON. 
[1806, Marcb 14, 15,] 

Executors not trustees of the residue for the next of kin : two of them only hav- 
ing a legacy, expressed to be a testimony of regard ; and immediately following 
a particular trust, imposed upon them (a). 

Probate conclusive as to itie character of Elxecutor (h). 

The appointment of Executors gives a joint interest in the residue ; which, not 
being severed, survived (c). 

Executor, having a legacy expressly for his care and trouble, is a trustee of the 
residue, undisposed of, for the next of kin (d)^ [p. 306.] 

One of the Executors being a trustee of the residue, all are trustees (e\ [p. 308.] 

Unequal legacies do not make Executors trustees of the residue (/), [p. 309]. 

A legacy to the next of kin does not rebut the trust of the residue, undisposed 
of(g),[p.310.] 

George Hallifax, factor in the East India Company's service on 
the West Coast of Sumatra, by his Will, dated at Tappanooly, the 
8th of November, 1786, his debts being discharged, gave and be- 
queathed to his reputed son Thomas Hallifax the sum of 3000/. ; 
three thousand pounds to his faithful housekeeper, the sum of 500 
Spanish dollars to be paid her at the expiration of one month after 
his decease. He then desired his executors, whom he should here- 
after nominate, to deposit the sum of one thousand eight hundred 
dollars in the Company's Bank at Fort Marlbro', on bond 
[*299] * bearing the usual interest of 10/. per cent, per annum; 
which interest he gave to his said housekeeper ]Vf aria Lucy 
Houselman during her life : declaring his request that the same may 
be paid her quarterly ; and farther gave her six slaves. The Will 
then proceeded in the following manner : 

(a) In Massachusetts, and most if not all the other States, the execntor is a 
trustee for the residue undisposed of in all cases. See JVesbUt v. Murray^ ante, 5 
V. 158, note (a) ; 2 Story, Eq. Jur. § 1208 ; Pickering v. Lan^don, 22 Maine, 432. 

The surplus undispased of by the testator in the United States, is universally 
distributable among the next of kin. See Urqukari v. Kitig, anUy 7 V. 225, 
note (a) ; 2 Story, £q. Jur. § J208 ; MUnts v. SlaUr, ante, 8 V. 2d5, note (6). 

P^or a collection of cases showing the circumstances under which it has been 
held in the English law that an executor will or will not take as trustee, see Bowker 
V. Hunter, 1 Bro. C. C. (Am. ed. 1844,) 328, 334, note (a); Bennel v. Batchelor, 
ante, 1 V. f)3 ; .VourK v. Finch, ib. 344. The English law on this subject has 
been Changed by Stat II. Geo. IV. and 1 William IV. ch. 40: 2 Williams, 
Executors, (2d Am. ed.) 1050. 

(5) 1 Williams, Executors, (2d Am. ed.) 368, 369. 

(c) 1 Williams, Executors, (2d Am. ed) 655 ; 2 ib. 1047, 1048 ; Fretoen v. Rdfe, 
2 Bro. C. C. (Am. ed. 1844,) 220, and notes; BaJdwtjn v. Johnson, 3ib. 455. 

As to joint tenancies, see Jackson v. Jadtson, ante, 7 V. 535, note (h) ; Stratton 
V. Best, 2 Bro. C. C. (Am. ed. 1844,) 240, notes (2) and (a). 

(d) White V. Evans, ante, 4 V. 21 ; 2 Williams, Executors, (2d Am. ed.) 1053. 

(e) Sadler v. Turner, ante, 8 V. 617 : Milnes v. Slater, ib. 295; fFhiie v. Evans^ 
anU, 4 V. 21 ; 2 Williams, Executors, (2d Am. ed.) 1052. But see WiiHUms T. 
Jonw, ante, 10 V. 81. 

(/) See Bowker v. Hunter, 1 Bro. C. C. (Am. ed. 1844,) 328; 9 Williams, 
Executors, (2d Am. ed.) 1053, 1054. 
{g) 2 Williams, Executors, (2d Am. ed.) 1053. 
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<^ Item, I do give and bequeath to my father George Hallifaz and 
oncle Sir Thomas Halliifax five hundred pounds each. 

<' Item, After the death of my aforesaid housekeeper Maria Lucy 
Houselman the above sum of one thousand eight hundred dollars to 
be given unto my reputed son Thomas Hallifax and do appoint 
Richard Maidman and Joseph Jefferson Esqrs. trustees and guar- 
dians to him. 

'< Item, I do give and bequeath unto Joseph Jefferson and Richard 
Maidman the sum of 1000 dollars to be divided equally being a small 
testimony of my regard. 

'< Item, I do nominate and appoint Thomas Palmer, Joseph Jeffer- 
son, John Griffiths, Richard Maidman, Sparkes Hoare and Alexan- 
der Drummond Esqrs. now residing on the West Coast of Sumatra 
executors to this my last Will and Testament " revoking all former 
Wills. 

The testator died at Fort Marlbro' in December 1786. In Octo- 
ber 1787 Griffiths, who was at Fort Marlbro', wrote to the other 
executors, declining to act. Hoare and Maidman proved the Will 
in India. All the other executors except Hoare and Griffiths died. 
Hoare, having returned to England, in 1799, alone proved 
the Will in * England ; and died on the 26th of July, 1802. [* 300] 
After his death Griffiths proved the Will. A bill upon the 
East India Company for 1937/. IO5. part of the estate of the testator 
Hallifax, was remitted from India, and after the death of Hoare came 
to the hands of his executors. A quantity of Gum Benjamin, also 
part of the estate of the testator, did not reach England till after the 
death of Hoare. The bill was filed by Griffiths against the execu- 
tors of Hoare, and against the father of the testator ; praying, that 
the Plaintiff may be declared entitled, as surviving executor, to all 
the testator's personal estate, not reduced into possession, and divid- 
ed, previously to the death of Hoare. The Defendant Hamilton, 
the testator's father, claimed, as sole next of kin, on the ground of 
the legacies given to two'of the executors. 

The Solicitor General [Sir Samuel Romilly], Mr. Richards, and 
Mr. Owen, for the Plaintiff. — ^Three questions arise in this cause, 
1st, whether the Plaintiff can be considered as an executor : 2dly, 
whether the executors are beneficially entitled to the residue, or as 
trustees for the next of kin : 3dly, whether they are entitled as joint- 
tenants. The first of those questions does not admit of argument ; 
the opposition to the Plaintiff's claim as executor depending merely 
upon a letter, hastily written ; by which he declined to act. Upon 
that, House v. Lord Petre (1) is decisive. But, probate being now 
granted to him, that objection is concluded. 

Upon the question, whether the executors are trustees 
for the next of kin, the result of the numerous * cases is [*301] 
this. Though the mere appointment of executor at law 
vests the whole personal estate in him, where the residue is not dis- 

(1) 1Sa1k.311. 
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posed of expressly, a Court of Equity will look into the Will ; to see, 
whether there is any circumstance, showing, (hat the testator did not 
mean, that the executor should take i{. Therefore, if he is appoint- 
ed executor in trust, or if there is a disposition of the residue to a 
person, who dies in the testator's life, showing, the testator did not 
intend by the appointment of an executor to give him the residue, 
or if a blank is left, though it is possible the testator might intend 
afterwards to give it to him ; yet, as in all those cases, the testator 
appears not to have intended by the appointment of executor to give 
him the residue, he is a trustee for the next of kin. 

A rule is now established by a number of decisions, though 
much doubt has been entertained whether it is supported by solid 
reason, that, where there is only one executor, and a legacy is given 
to him, that is sufficient to deprive him of the residue. It has been 
said, the testator could not mean to give him a part and the whole : 
a most unsatisfactory reason ; as the testator might, apprehending 
that there would be no residue, wish to secure something for the ex- 
ecutor in all events (1). That rule however has been so long es- 
tablished, that it is now the positive law of this Court. As little 
can the proposition be disputed, that executors are not trustees of a 
residue, not disposed of, where legacies are given to some of them 
only : the conclusion being, that the testator intended something 
more for those, who have particular legacies. The case of Bowktr 
V. Hunter (2) has established also, that legacies to all the exec- 
utors, but legacies unequal in amount, will not make them trus- 
tees. 
[* 302] * By this Will two only out of six executors have a 1^- 
acy. The argument must be, that the legacy is given in 
a form, and accompanied by words, showing, that they were in- 
tended to be the trustees ; and, if any of them are trustees, all must 
be so. The principle, upon which it has been held, that legacies to 
some of the executors will not make all trustees, must be, that an 
intention to favor those executors more than the others may be in- 
ferred. The intention of peculiar favor which is implied in that 
case, is in this expressed. 

The principle, that determines the case, where no legacy is given 
to the executors, is, that the residue is intended as a compensation 
for their trouble. That appears from the case of Foster v. Mount (3) ; 
decided by Lord Jefieries upon the words ^' for his care and pains." 
In subsequent cases, though no such expression was to be found, still 
the legacy has been considered as a compensation for discharging the 
duty ; and at length it came to a positive rule. But in many late cases 
much disapprobation of that has been expressed ; and it has been 
thought, that it would have been more wise to adhere to the rule, as it 

(1] When this qaestion arises upon a clear and large surplus, and an inconsid- 
erable legacy to the Executor, such an apprehension and motive can hardly 
inferred. 

(2) 1 Bro. C. C. 326 ; Rauiinga v. Jenmng$^ poH, vol. xiii. 39. 

(3) 1 Vem. 47a 
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stands upon Foster v. Mount ; requiring express words ; and so great 
was the disapprobation of the extended rule, that Lord King thought 
an Act of Parliament necessary ; and a bill was brought in, but was 
lost by accident with some other bills ; not from any objection to it. 
The rule however has been adhered to in many cases. Where the 
legacy has been given expressly for care and trouble, which has been 
considered decisive, the cases are Rachfield v. Careless (1), May v. 
Lewin (2), cited there, Davers v. Dexocs (3) ; and the 
* dictum of Lord Hardwicke (4). The proposition, that [* 303] 
if one executor is a trustee, all are so, is established by 
White v. Eoans (5). 

In this case there is no evidence. The consequence is necessary, 
that, the legacy being expressly given, not for the care and trouble 
of the executor, but as a mark of regard and friendship, he will not 
be a trustee. Otherwise the decisions upon this subject must stand 
upon reasons, diametrically opposite and inconsistent. The bequest 
is not as a recompense for trouble in executing the directions of the 
testator, but as bounty to a private friend. 

The insertion of words, which the very gift imports, cannot vary 
the construction ; and there is nothing else to take it out of the rule 
as to legacies to some only of the executors. 

The next question, whether the executors did not take jointly 
what was not reduced into possession and actually divided, is plain. 
Many cases, the last, Crooke v. De Vandes (6), have decided, that, 
where a sum of money or fund is bequeathed to several persons, 
without more, they take jointly ; and that has been decided as to ex- 
ecutors. This testator knew how to create a tenancy in common : 
the legacy of 1000 dollars to two of these executors being given in 
that way. But the appointment of executors is general. In Par- 
triche v. P owlet (7) Lord Hardwicke held clearly, that a mere declar- 
ation by one party would not amount to a severance of the joint- 
tenancy. 

* Mr. Alexander and Mr. Hart for the personal represen- [* 304] 
tatives of Hoare, the executor, who acted, concurred with 
the Plaintiff in contending, that the executors were not trustees of 
the residue. 

Upon the question, whether they are entitled jointly, they admit- 
ted, that the residue undisposed of was taken by them originally as 
joint-tenants, but insisted, that either the transactions that had passed, 
amounted to a severance in equity ; or, that under the peculiar cir- 
cumstances of the case the Plaintifi could have only a moiefy. It is 
not contended, that the letter amounted to a legal renunciation ; and 

(1)2 P. Will. 158. 

(2) 2 P. Will. 159, n. 

(3) 3 P. Will. 40. 

(4) 2 Ves. 97. 

(5) ^te, vol. iv. 21. 

(6) Aniej vol. ix. 197 ; xi. 390 ; see the note, ix. S02l 

(7) 9 Atk. 54. 
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the PlaintiflT has since obtained probate. Hoare, having proved the 
will in this country, executed a letter of attorney to a person in In- 
dia to receive the property there ; himself receiving what was here. 
That agent invested effects, which he received, in a bill upon the 
East India Company, payable to the order of Hoare ; to whom it 
was remitted ; and arrived a little after his death ; and the gum, 
which was also obtained by that agent, was by him consigned to 
Hoare. Property, that was in the possession of a person, as his 
agent, and property consigned to him, must be considered as in his 
possession. The joint-tenancy might be severed in various ways. 
This property, thus in his possession, must be considered as collect- 
ed by him ; and his sole possession restrains the other joint-tenant 
from demanding more than a moiety. The case of Crooke v. De 
Vandes (I) is perfectly distinct. The question was, not, whether, 
one of two joint-tenants having got in the estate, they were to be 
considered as joint-tenants ; but, whether, various acts having been 

done for several years as to the personal estate, which the 
[''^'dOS] executors had got in, those acts were *to be considered 

as evidence of an agreement to divide the whole ; reaching 
some part of the property ; as to which no act had been done. 
The letter of this Plaintiff had the. effect of a declaration, that he 
would not be a joint-tenant with the other executors ; for they were 
constituted joint tenants only by the office of executors. The co- 
executor then proceeded to get in the property, and act upon it ; 
considering the whole as his own. This Court, inclining against 
joint-tenancy, will not assist this Plaintiff, seeking to obtain the whole 
property. 

The Attorney General [Sir Arthur Piggott] and Mr. Johnsorty 
for the father, sole next of kin to the testator, according to the Stat- 
ute (2). — ^This is a question of intention upon the face of the Will ; 
and the conclusion is, that nothing more than an office was intended 
for these executors. It is clear, that a legacy to the next of kin will 
not exclude him from the residue, undisposed of. The Will con- 
tains a sufficient indication of intention, that these two executors 
particularly should not take any part of the property, except what is 
expressly given to them ; and that excludes all : for it is admitted, 
according to fV/^ite v. Evans (3), that if one or more of the execu- 
tors are trustees, all are trustees. In this Will the legacy to these 
two executors immediately follows the special trust reposed in them ; 
and the import of the two passages, taken together, is, that the ex- 
pressions of regard are confined to these ; and have reference to 
their character under the trust immediately preceding ; not to that 

of executors. It is said, these words import no more than 
[* 306] * the mere gift of a pecuniary legacy. But there are no 

such words used as to any other legacy : nor were such 
words ever used with reference to a party, intended to take any 

(f) ^nte, vol. ix. 197; xi. 330. 

(2) Stat 22 & 23 Ch. II. c. 10. 

(3) .^nU, vol. iv. 21. 
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other part of the property. The question therefore is, not upon 
the mere effect of the legacy, but, whether the testator has not de- 
noted, that all he meant for those, who were to take care of the 
child, was that legacy. That was to be the only token of his re- 
gard. Upon the other construction these words must be rejected ; a 
course, never adopted, unless necessary to give effect to the general 
intention. The recent disposition of the Court has not been to give 
effect to that, which plainly was not intended ; if the testator had 
been asked, whether his executors should take beneficially ; and the 
Court lays hold of slight circumstances. The late authorities upon 
this question are Urquhart v. King (I). Sadler v. Turner (2). 
Seley v. Wood (3) ; and Willinms v. Jones (A). 

The Solicitor General [Sir Samuel Romtlly], in reply. — The rule 
of construction upon this point is, not that the Court is to look 
through the Will with anxiety, to make the executor a trustee ; but, 
unless the testator has expressly said, he intended to give the residue 
to another person, or, unless it appears, that he had not determined 
to whom to give it, or, that the executor was to be only a trustee ; 
unless some one of those circumstances is made out, the Court must 
consider the executor as beneficially entitled. These rules have 
been so long established, that no discretion is left upon the subject. 
There can be little doubt upon this Will, that the testator 
did intend the executor lo take the residue. *He has [*307] 
made provision for his relations ; and has imposed upon 
these six persons a very troublesome office. The plan of rewarding 
them by giving them the residue, instead of particular legacies, was 
reasonable ; making it their interest to get in as much as they can. 
If he knew nearly the amount of his property, there could be no 
wiser disposition than to give particular legacies to those persons, 
who had natural and moral claims upon him, and ^he residue to his 
executors. An additional trust being imposed upon two of them, 
he gives them an additional reward on account of that additional 
duty ; and if in giving that legacy, immediately following the impo- 
sition of that additional duty, he had used the words " care and 
pains," it is not clear that they would have been trustees of the 
residue. 

Upon the. points, as to the character of the Plaintiff, as executor, 
and upon the severance of the joint-tenancy, the Reply was stopped 
by the Court. 

The Lord Chancellor [Erskine]. — Upon the first question there 
is no doubt, that the Plaintiff, having probate, must here be taken to 
be executor. In a case at law (5) the Court of King's Bench would 
not liear the objection, that probate had been obtained by fraud ; 

(1) ^nte, vol. vii. 225. 

(2) Mie, vol. viii. 617. 

(3) ^n/e, vol. x. 71. 

(4) Jlnte, vol. x. 77. 

(5) Mm V. Dundas, 3 Term Rep. 125. 
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observing, that the party must go to the Commons ; and repeal it. 
The point upon the severance of the joint-tenancy also clearly can- 
not be maintained merely upon the transmission of this property to 
Hoare ; who died a short time after it arrived : no act done by him, 
raising an inference of an intention, or even a wish, to sever the 

joint-tenancy. 
[* 308] * As to the remaining question, it is admitted, that the 

right of the executor to the whole personal estate of the 
testator is vested at law ; and it is only to be taken out of him by 
showing an intention not to give him the residue ; even though the 
testator makes no disposition of it. That must either be decided 
by the Will itself ; or I must call upon the executor, if the case is 
doubtful, to rebut the presumption : and the Courts are rather deli- 
cate upon that subject in collecting parol evidence ; where so much 
danger attends that medium of proof. I have looked into all the 
cases upon this point, and the excellent book by Mr. Toller. There 
was a good deal of intricacy and confusion upon this subject in 
former times; for in Farrington v. Knightly (\) Lord Macclesfield 
desired to be attended with the precedents ; which are very various 
and confused. This rule appears clear ; that, where the executor 
has a legacy expressly for his care and trouble, that amounts to a dec- 
laration by the testator, that he is not to take the residue beneficially : 
that legacy being given to him on account of the office he is to un- 
dertake ; and he may, if he chooses, refuse to prove the Will. If 
he takes upon him the execution of the Will, he must be supposed 
to do so for the consideration, pointed out by the Will. That is 
also laid down in Rachfield v. Careless (2), and many other cases. 

The principle, established in White v. Eoans (3), that if one of 
the executors is a trustee, they are all trustees, is also clear. It 
must be so : as they must all take jointly, they must be all trustees, 

or all take the residue beneficially among them. But there 
[* 309] is a great * diflference between the cases of a sole executor 

and joint executors. If a legacy is given to a sole execu- 
tor, without expressing any thing more, especially if he is stranger, 
a fair inference arises, that it is given to him as a trustee of the 
Will ; as a compensation for the trouble he will have in executing 
that duty ; and there the law ought to have a fair and just inclina- 
tion to the interest of the next of kin, entitled under the Statute (4). 
But the case of co-executors certainly is different ; for all the 
authorities agree, that, where the legacies to them are unequal, 
they are not trustees ; but the effect is a preference pro tanio to 
one (5). This case falls within that range : for here there certainly 
is inequality : legacies to two ; and nothing given to the other four. 

But we may go to the Will itself; not disregarding the judgrlients 

.-I — rf — ■'■ 

(1) 1 P. Will. 544. 

(2) 2 P. Will. 158. 
m Ante, vol iv. 21. 

(4) Stat. 22 & 23 Ch. n. c. 10. 

(5) Rmdins v. Jtnmr^, post, vol xiii. 39. 
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and inferences, that have been made in other cases ; but keeping 
them in mind ; and giving them application to the case before the 
Court. Accordingly in Urquhart v. King (1) the Master of the 
Rolls made a most judicious observation upon the Will ; that the 
testator made whoever should be the American Ambassador his 
executor ; which, coupled with other circumstances, showed, it was 
not from personal regard ; but looking more to his situation, as in- 
vested with that great trust. That juilgment therefore was compos- 
ed by referring to the maxims and rules, upon which other Judges 
had decided ; paying also proper attention to the Will. 

Upon this Will, if I had no other light, and no reference to what 
had been done by other Judges, the case is very strong in 
* favor of the executor. It is settled, that a legacy to the [* 310] 
next of kin affords no inference against his title : other-, 
wise this would be the strongest case for excluding him ; for the 
father is the sole next of kin ; who must have taken the whole resi- 
due ; and to these two persons, the father and uncle, the one the 
nearest relation, the other probably the only other relation, the tes- 
tator had, to whom he looked, he gives these legacies. This is a 
Will by a man, not ignorant, but having legal assistance, knowing 
how to describe the situation he intended. When these persons 
are intended to be trustees, they are called trustees. The legacies 
to them are not given in the character of executors ; and have no 
relation to that character ; but are given to them, before he names 
them as executors, or intimates his intention to do so. The strong- 
est circumstance is, that he gives these two legacies, before he men- 
tions the appointment of executors. If the legacies to these two 
executors were given for care and trouble, the conclusion would 
have been, that he intended them to be acting executors ; and, be- 
ing made trustees, the consequence would follow, that all must be 
trustees. But, as it is expressed, this is a case, in which the residue 
is to be taken by the executors ; and there is no one to contest it 
with them for the reasons I have given (*2). 

1. Probate of a will relating to personal property, so long as it remains unre- 
pealed, cannot be impeached in the temporal Courts : Men v. Dundas, 3 T. R. 
129; Tiffin v. Tiffin^ 2 Cha. Ca. 56; Plume v. Beale, 1 P. Wms. 388 ; Ttoattes v. 
SmUh, 1 P. Wms. 12; SUphenson v. Gardiner, 2 P. Wms. 286; Meadows v. The 
Duchess of Kingston, Ambl. 761 ; Bennet v. Fade, 2 Atk. 324 ; Archer v. Mosse, 
2 Vcrn. 8. But, though it is impossible, at this time of day, to make it a serious 
question whether it is in the Court of Chancery that the validity of a will, either 
of real or personal estate, is to be determined; {Jones v. Jones, 3 Meriv. 171 ;) 
still, notwithstanding neither the Court of Chancerv nor a Court of common law 
can, in an adversary way, determine the validity of a probate, yet, when its in- 
validity is brought forward as an incident in a cause before a temporal Court, and 
that incident is admitted by the parties, such a Court may determine the question, 
and hold the parties bound by their admission: Sheffield v. The Duchess of Budc- 
inghamshire, 1 Atk. 630. 

2. Witli respect to the claims of executors to the residue of their testator*s 

(1) AnU, vol. vii. 225. 

(2J The principal authorities on this subject are collected in the note, antt, vol. 
L 368, to Ji(»vr9e v. Finch. 
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assets not disposed of, and the circumstances by which such claims may be ex- 
cluded, see, aiUe, note I to Bennel v. Bachelor iV.CQ; notes 3, 4, 5, 6, to Aourse 
V. Finch, I V. 344 ; note 6 to Pickering v. Lord Stamford, 2 V. 27*2 ; and notes 3, 
4, to Ctennel v. Lettthwaiie, 2 V. 465. The ^neral rule laid down in H^hite v. 
Evan8, 4 Ves. 22, in Milnes v. SlaUr, 8 Yes. 308, and in SadUr v. Turner, 8 Ves. 
624, as well as in the principal case, that where one executor is a trustee, all 
roust be so, was considered by Sir W. Grant, in ffiUiama v. Jonea, 10 Ves. 81, aa 
not a necessary conclusion. 

3. The distinction, whether a bequest is made to oersons by the description 
of executors, or by name, has, in some cases, been held material : Currie v. Pye, 
17 Ves. 466; Jmold v. Chapman, 1 Ves. Sen. 109; )folleU v. Harris, 5 Mad. 
455. But Lord Eldon has oDserved, it is difficult to say why a testator might not 
use the word '* executors" as a description of the individuals for whom he intended 
a bounty; or why the use of that term should necessarily imply, that he meant 
them to take only in their character of executors, and in trust : Dawson v. Clarke^ 
}8 Ves. 256. And, on another occasion, in answer to an observation from coun- 
sel, that a testator had not named a party executor until afler he had given him a 
legacy, his lordship intimated, that was unimportant, the legacy being given by 
the same instrument under which the executor was appointed ; and no part of a 
will having any effect previous to its signature by the testator, the whole will 
must be construed together, and the testator supposed to have contemplated every 

gart of it as having effect alone and at the same time: Langham v. Sanford, 2 
leriv. 11, 22. One of several cxecutore, however, may be expressly called a 
trustee, as to a specific trust, distinct from the general duties of the executorshipi, 
and yet the executors may not be held trustees of the residue : Pratt v. Sladdeit, 
14 Ves. 193f 



[*311] HORWOOD V. SCHMEDES. 

[1806, March 15, 17.] 

DEFE^fDANT cauuot revivo, except after a Decree to account; or where the De- 
fendant has some interest in the farther prosecution of the suit : jiot therefore, 
where his only object was to dissolve an Injunction, and proceed at law (a\ 

In the Cause of UnderhiU v. Norwood (1) in consequence of the 
judgment, pronounced by Lord Eldon, an Order was made, that the 
Defendant Horwood, the executor of Coare, the annuitant, should 
be at liberty to proceed to the trial of the action brought by him 
against the Plaintiff UnderhiU, the surety ; with liberty to him either 
to amend his plea, or to withdraw it, and plead de novo, and liberty 
to th^ other parties to attend the trial. The injunction was contin- 
ued ; and farther directions reserved. 

That cause having abated by the death of Underbill, the Plain- 
tiff, a bill of revivor was filed by the Defendant Horwood, the exec- 
utor of Coare ; to which bill the Defendant, the executor of Under- 
bill, put in a demurrer. 

The Solicitor General [Sir Samuel Romilly], Mr. Hollist, and Mr. 

(a) Story, Eq. PI. § 621 ; Lube's Eq. PL (Am. ed.) 144, 145. 
(1) .^n/e, vol. X. 209. Affirmed upon a re-hearing ; Ware v. Horteood, post, vol. 
xiv. 28. 
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Hart, in support of the Demurrer. — The ground of this demurrer 
is, that the Defendant has not a right to revive the suit ; and the 
question is, whether after decree a Defendant can revive in any 
case, except a decree to account, or a decree having analogy to that ; 
as for redemption ; in which, of course, there must be an account ; 
though the bill is not strictly a bill for an account. But each party 
is just as much an actor ; for, if the mortgagor does not redeem by 
the time given, that operates as a foreclosure. 

After a decree for an account, the Defendant is to be considered 
as an actor ; as having the character of a Plaintiff: as it 
*is uncertain, on which side the balance may be. The [*312] 
Plaintiff in a suit for account is obliged to put himself in 
the situation of a Defendant ; undertaking, if the balance shall be 
against him, to pay it. But from the nature of this suit, upon a bill 
to set aside securities for an annuity, if the Plaintiff cannot have re- 
lief, the Defendant can have interest only as to costs ; and neither 
party can revive for costs merely. Lord Redesdale (1) states the 
doctrine very generally, and cites only two authorities : one, upon a 
decree for an account ; and the other, though stating the proposition 
generally, is not a decision. The case (2) before Lord Hardwicke 
is an express declaration, that a Defendant cannot revive, except in 
the instance of a decree to account ; as there the Defendant is an 
actor. Stowel v. Coh (3) also supports that. 

Mr. Alexander and Mr. BeU^ for the Plaintiff. — ^There is no mode, 
by which the Plaintiff can get rid of the injunction in the original 
cause, except by proceeding in the cause. It cannot be by motion ; 
the injunction having been ordered by decree, and no step can be 
taken in the cause pending an abatement. This Plaintiff also has 
an important interest in the farther directions, that have been re- 
served ; the original Plaintiff, a surety, seeking to account of assets ; 
in order that the grantee of the annuity might be paid. This Plain- 
tiff has therefore a clear interest to proceed in this suit ; and there 
is no other mode of proceeding to get free from the injunction, and 
obtain relief against any of these parties, than by reviving, if they 
will not revive. As to the general rule, wherever a Defendant can 
from the decree derive an interest in the prosecution of 
*the suit, he may revive it. The opinion of Lord Redes- [*313] 
dale is clearly expressed in opposition to the dictum of 
Lord Hardwicke. This is not confined to the case of an account ; 
a right to a decree for payment of money. Any interest is suffi- 
cient. In the case of a Bill for redemption the decree is only, that 
the Bill shall be dismissed ; not for payment of money. It is true, 
that operates as a foreclosure : but that proves, that, if the Defend- 
ant can show an interest, he has a right to revive. In the case in 
Eq. Ca. Ab. (4), which was not strictly .a case of redemption, and 

(1) Mitf. 73. 

2) Anon. 3 Atk. 691. 

(3) 3 Vern. 219, 996; 1 Eq. Ca. Ab. 3. 

(4) 1 Eq. Ca. Ab. 2. 
VOL. XII. 14 
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quite distinct from payment of money, the interest to have a con- 
veyance made was considered sufficient. In Stotoel v. Cole (1) 
there was a revivor by a Defendant ; and that was confirmed by the 
House of Lords. Whiithtar v. Hughes (2) was certainly a strong 
measure : but the ground was, that the Defendant might file a Bill ; 
and the right arose only from his interest. In Williams v. Cooke (3) 
the Master of the Rolls says, "the good sense is, that in every case, 
where a Defendant can derive a benefit from the farther proceed- 
ing, he may revive." It certainly has'been generally understood, 
that even a Plaintiff cannot revive for costs only ; though that is not 
clear of doubt ; and was much discussed in a case (4) before Lord 
Rosslyn : who decided in that instance, that the Plaintiff might re- 
vive ; leaving it doubtful as to a Defendant. What rational differ- 
ence for this purpose can exist between the interest under a decree 
for an account and payment of money, and any other species of in- 
terest : perhaps a most important interest in real estate ? The cases 
put at the bar in Williams v. Cooke are unanswerable : for instance, 
the case of partition. Suppose, every thing but the mere 
[*314] * partition had been completed ; would your Lordship di- 
rect all the preliminary measures to be repeated, merely be- 
cause the Plaintiff would not revive ? The interest of this Plaintiff 
under this decree is to dissolve the injunction, in order to have an 
opportunity of proceeding in the action, which is not gone, but may 
be revived by sdre facias^ and if he recovers, to proceed upon far- 
ther directions to obtain a decree for payment of the arrears from the 
surviving parties, and the assets of those deceased. Without a Bill 
of revivor no proceeding can be taken for that purpose. How with- 
out a revivor can the injunction be dissolved? They cannot be 
compelled by motion to revive within a certain time. The Bill in 
the original cause is, not only a Bill for Redemption, but also a Bill 
of Peace, to settle the rights of all parties. That was a case, in 
which a Defendant ought to be permitted to revive, if it ever can 
be done. If this comes back with a decision either way, this Plain- 
tiff will be entitled to a decree ; either for the arrears of the an- 
nuity, or for the remedy against the securities. 

The Solicitor General [Sir Samuel Romilly], in reply. — Lord 
Redesdale even in the note (5) expresses doubt upon the proposi- 
tion he lays down. There can be no distinction with reference to 
this point between decrees for a redemption and for an account ; 
and the authorities apply to the latter only. The Plaintiff in a Bill 
for Redemption offers to pay what shall appear to be due from him 
on the account. In one case, if the Defendant, the mortgagee, has 
been in possession, it is possible, that nothing may be due to him : 



(1)1 Vem. 219, 296; 1 Eq. Ca. Ab. 3.- 

(2) 1 Dick. 283. 

(3) ^nte, vol. x. 406. 



(4) 
(5) 



Mitf.ra 
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but the common case is a balance prima facie due to the Defend- 
ant ; and the 'decree always directs the account, and payment of 
the balance ; and if the Plaintiff will not pay the balance due from 
hirn, the efiect is, that the Defendant obtains a foreclosure. 

With respect to the circumstances of this case, it is true, in the 
original cause a redemption of the annuity is prayed ; but in this 
way : the surety prays the redemption, not by him, but by his prin- 
cipal, in order to relieve himself. The grantee of the annuity there- 
fore cannot be entitled to any benefit from this suit ; not having any 
interest in the relief prayed, nor any concern in the subject, except 
that he is restrained by the injunction. They might have applied by 
motion or petition, that the executors might revive the suit ; or, that 
the injunction might be dissolved. The common case is an injunc- 
tion before decree ; and this injunction, intermediate between the 
original decree and the decree upon farther directions, is unusual. 
But this decree provides for such an application ; giving liberty to 
any of the parties to apply, as there shall be occasion ; which pro- 
vision, farther directions being reserved, generally, can have no 
other object than that they may have an opportunity of stating any 
thing, that may have happened since the decree ; creating a neces- 
sity for some farther order. Under such an application the order 
may be made, pending the abatement ; and there are many instan- 
ces of orders after abatement, and after decree ; as, if money is to 
be paid out of Court ; or some formal act tb be done. 

The Lord Chancellor [Erskine]. — This seems to me, not 
properly a decree in the cause ; but rather a preliminary, interlocu- 
tory, order, with a view to inquiry ; before the Court can 
do any * thing, determining the rights of the parties. I [*316] 
do not think this party can have any interest : provided 
that he can have the injunction dissolved, or the Bill dismissed 
altogether. He certainly has a right to put an end to the injunc- 
tion. 

The Register, being applied to by the Lord Chancellor, considered 
this, as an Order, though made at the hearing ; not properly a De- 
cree. The Solicitor General [Sir Samuel /lom«7/y] said, it was a 
Decree, but of a peculiar kind. 

March Mih. The Lord Chancellor [Erskine]. — It does not 
appear to me necessary in this case to enter into the consideration 
of the general practice of the Court upon bills of revivor: for, in 
my opinion this is not a case, in which the Defendant can possibly 
be allowed to revive. The ground, upon which a Defendant can 
seek to revive the suit, must be, that he has some interest under 
the decree ; an interest therefore in the farther prosecution of the 
suit. 

This still appears to me to be a decretal order for an injunction, 
and an issue : not properly a decree. Under a decree, directing a 
mutual account, the Defendant becomes an actor ; and the balance 
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may be in his favor. He has, therefore, an undoubted interest in 
the prosecution of that suit ; and, that it may be carried forward. 
But the only object of this party, a Defendant in the original cause, 
is to put an end to the suit, and dissolve the injunction ; that he 
may go on at Law. There is nothing to prevent that : but there is 

no interest now remaining in him to have this suit carried 
[*317] *on by revivor. This is not, therefore, one of the cases 

in which a Defendant may revive ; which are confined to 
matter of account, and where the Defendant has an interest in the 
farther prosecution of the suit ; as it is put by the Master of the 
Rolls in fVilliatns v. Cooke (1). Another objection is, that the De- 
fendant can have the right, only in case there is default by the 
other party ; and there is no default ; there being in fact a revivor 
by the Plaintiff. 

The Demurrer therefore must be allowed ; and they may proceed 
in the ordinary way to get rid of the Injunction. 

See, anU, the notes to S. C. 10 V. 209. 



THORPE V. THARPE. 

[1806, March 24.] 

To nuiintain an Exception to the Master's appointment of a Receiver a strong case, 
of disqualification is necessary (a). 

An Exception was taken to the Master's Report, appointing a 
Receiver. 

The only objection, taken to the person appointed, was, that he lived 
in Suflrolk,at the distance of 14 miles from the estate, which was in Cam- 
bridgeshire: but it was insisted, that the Plaintiff appeared intended 
by the testator to be the Receiver. The Plaintiff was the second son 
of the testator ; and afterwards became the eldest by the death of 
his brother ; who left a son. The testator directing, that the Plain- 
tiff should have liberty to reside in the mansion-house and premises 
at Chippenham Park, with the use of every thing therein, paying all 
rates, &c., that he should have the privilege of sporting 
[* 318] upon the manor, until the infant grandson * should attain 
the age of 24, or the person, who should be first entitled 
in remainder after his death, should attain 21, with particular direc- 

(1) Jlnie, vol. X. 406. 

(a) See Bowersbank v. CoUasseau, ante, 3 V. 164, note (a) ; H'tlkins v. Williams, 
anU, 3 V. 588 ; 1 Barbour, Ch. Pr. mCy, 667 ; MatUr of Eagle Iron Works, 8 Paige, 
388; Thomas v. Dawkin, 3 Bro. C. C. (Am. ed. 1844.) 5€8, 509, note (b); S, C. 
ante, 1 V. 452 ; and note (a) and (1)) of Mr. Hovcnden ; Edwards, Receivers in 
Chancery, 80, 81 ; Creim v. Bishop of London, 2 Bro. C. C. (Am* ed. 1844,) 253, 
and note (1). 
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tions for the management of the park, &.c. for the protection of the 
game, repairs, and planting, created a general trust of the real and 
personal estate for the grandson at the age of 24, for life ; with re* 
mainder to his first and other son and to the Plaintiff for life, and to his 
sons, in strict settlement. The Master appointed the receiver upon 
the recommendation of the only trustee, named in the Will, who 
acted. 

The Attorney General [Sir Arthur Piggott]^ and Mr. Hart, in 
support of the Exception. — ^The general rule against excepting to 
such a Report, unless some disqualification is shown, is unquestion- 
able : but it is not imperative ; and it has been often held, that ex- 
ceptions will lie, if a proper case is made. Creuze v. The Bishop 
of London (1), Bowershank v. CoUasseau (2). In this case partic- 
ular circumstances occur, that will induce your Lordship to inter- 
fere. The ground of the exception is, that the Master ought upon 
the circumstances in evidence to have appointed the Plaintiff, the 
testator's son, to be receiver ; to whom the mansion-house is left, 
with many marks of favor in the Will ; which is suflScient ; though 
there may not be any positive objection to the person appointed. 
This son was intended to be the representative of the family during 
a long minority, and to have the consequence attached to that char- 
acter ; residing in the mansion-house, situated in the centre of the 
estates : with the liberty of sporting ; and paying no rent. 
Under these circumstances it is not consistent * with the [*319] 
intention to give another person, as receiver, control over 
him. The estate is situated in Cambridgeshire ; and the receiver 
lives in Suffolk, at the distance of 14 miles. But, though there is 
no other objection to him, under the circumstances it is not neces- 
sary to state any positive disqualification, to entitle the Plaintiflf to 
the appointment of receiver. The testator appears to point to some 
person, who* will use extraordinary attention, beyond that of a com- 
mon receiver ; a person having a peculiar interest in the estate, as 
proprietor. The Will directed 10,000 trees at least to be planted 
in every year ; and has express directions to preserve the game ; and 
for that purpose the Plaintiff is required to be resident. 

Mr. Perceval, Mr. Trower, and Mr. Leach, for the Report, urged, 
that there was no objection to the person appointed by the Master 
upon the recommendation of the trustees ; that the trustees were di- 
rected by the Will to cultivate, manage, and improve, the estate ; 
and that the testator when going to Jamaica, about two years before 
his death, executed a power of attorney to the Plaintiff and another 
person, jointly for the management of his affairs: expressly directing 
the latter to manage as to the land, as his son was not acquainted 
with farming concerns. 

The Lord Chancellor [Erskine]. — ^The cases cited are built 

(1) 2 Bro. C. C. 253 ; 2 Dick. 087. 

(2) ^rUe, vol. iii. 164 ; ^non. mikins v. friUiam, iii. 515, 588 ; Thomas v. 
Dawkin, i. 452; Garland v. Garland^ ii. 137; ff^ne v. Lord ^eicborough, post, 
xv. 283 ; Momey Gsneral v. Day, 2 Madd. 246. 
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Upon principles, that are not peculiar to this Court. All Courts 
place a degree of discretion in officers, appointed for the manage- 
ment of concerns, full of detail and complicated circumstances ; and 
those, who impeach the judgment of those officers upon such points, 

must show a reason for the exception. Lord Alvanley 
[* 320] therefore in * Bowersbank v. CoUasseau ( 1 ) states truly, that 

the judgment of the Master is to be disturbed only upon 
special grounds : a strong case to show, that the person appointed 
ought not to be receiver ; and the Court will not enter comparisons. 
No objection appears to the person appointed in this instance. He 
is a land surveyor, acquainted with business, likely to qualify him 
for such an office : a fit person therefore in that respect. He was 
recommended to the Master by the trustee, in whom the testator re- 
posed this peculiar trust; not selected by the Master at his own dis- 
cretion, or pointed out to him by accident. His residence at the 
distance of 14 miles only is no objection. The person proposed is 
therefore altogether unexceptionable. The eflect of confirming the 
Report will not be to deprive the Plaintiff of those advantages, 
which his father intended for him ; having the ornamental part of 
the estate under his own care, paying no rent, and with the enjoy- 
ment of sporting. There is no ground therefore to interfere with 
the Master's discretion in the appointment of a receiver ; which has, 
I think, been wisely executed. 

The Exception was over-ruled. 

See note 2 to Thomas v. Dawkitu, 1 V. 452. 

(1) Ante, voL iii. 164. , 
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THE SITTINGS AFTER HILARY TERM. 

[46 Geo. III. 1806.] 



WHITE V. HALL, 
[1606, March 24, 26.] 

Jurisdiction upon a contract concerning an estate in a Colony (a). 

But the question upon the construction of the contract, for a security by way of 
mortgage, having been before a Court of. competent jurisdiction in the Colony, 
and a foreclosure and judicial sale directed, the allegations of fraud merely 
general, and denied, an Injunction was refused. 

A MOTION was made for an Injunction under a bill filed on behalf 
of infants, entitled to an estate in the Colony of Demerara, which 
had been brought to a judicial sale under a judgment, obtained in 
the Colonial Court by the Defendant, a creditor. The bill stated a 
contract, by which the estate was made a security for the discharge 
of the debt by instalments ; the last of which was to become due 
in November 1806 ; charging, that about March 1804 the Defendant 
formed a scheme for obtaining possession, and enforcing a sale ; 
with the view of becoming himself the purchaser at an under-value ; 
and, contrary to the faith of the agreement, instituted process in the 
Colonial Court, upon a suggestion, that a large sum was due on ac- 
count of the instalments ; &c. The Order of the Colonial Court 
directed execution and sequestration to issue according to 
the law of the Colony ; and that the estate should at * the [* 322] 
expiration of fifteen months, if not redeemed by that time, 
be foreclosed, and put up to sale. The bill prayed a declaration, 
. that the Defendant was entitled only to have the net proceeds of 
the annual produce of the estate, until his debt should be dischai^- 
ed ; but, in case the opinion of the Court should be, that he was 
not precluded from demanding immediate payment, then a redemp- 
tion, and an injunction. The answer admitted the mortgage, re- 
corded according to the laws of the Colony. 

The Attorney General [Sir Arthur Piggott] and Mr, Hart, in 
support of the motion, cited Forster v. Vassall (1), and Lord 
Cranstown v. Johnston (2). 

{n) See Lord Cranstoian v. Johnston, ante, 3 V. 170, note (a); 2 Story, Eq. Jur. 
$ 74% § 744, § 899, § 1294 ; Story, Confl. Laws, § 54JH 545. 

To entitle a Court of Equity to maintain a bill for tlie specific performance of a 
contract respecting land, it is not necessary, that the land should be situate within 
the jurisdiction of the State or country, where the suit is brought. It is sufficient 
if the parties to be affected and bound by the decree are resident within the State 
or country where tlie suit is brought See 2 Story, Eq. Jur. § 744 ; Jadaon r. 
Pdrie, ante, 10 V. 164, and notes ; Mauit v. Wattt, 6 Cranch, 148, 15a 
3Atk.587. 
•Mv, vt9l. iii. 170. 



(1) 
(8) 



322 WBITE V. HALL. [1806. 

The Solicitor General [Sir Samuel Romilly] and Mr. Belly for the 
Defendant. — It is not contended, that this Court has not jurisdiction 
over contracts relating to possessions in the Colonies of this coun- 
try. But the jurisdiction does not hold in this particular case : a 
Court of competent jurisdiction having already determined between 
the parties. This Court, if it could hold jurisdiction, must have 
learnt, what is the law upon this subject in the Colony of Demerara, 
as a fact ; of which no evidence is given. The case of Lord Crans' 
tovm V. Johnston arose in a colony subject to the English law ; except 
as it had been altered by Acts of Assembly ; and the same observa- 
tion applies to the cases there referred to ; but cannot apply to this 
case. Without insisting, however, that this Court cannot hold juris- 
diction, merely as Demerara is a Dutch Colony, your Lordship must 
be informed, what is the law of that Colony ; and cannot 
[* 323] take it to be the same as the law of this country. * Lord 
Cranstown v. Johnston was decided upon circumstances, 
that have no application to this case. That was a contrivance by a 
creditor to get the estate at an under-value. In this case the ques- 
tion has been decided by a Court of competent jurisdiction. The 
case of Foster v. VassaU (1) does not prove, that the Defendant in 
stating that defence, that the question has been decided by a Court 
of competent jurisdiction, must state with great precision all the 
pleadings with particular averments, that the suit related to the same 
matter, &c. That was the case of Lis pendens, used by way of 
plea in bar of another suit ; and it wels necessary to show by aver- 
ment, that the cause related exactly to the same matter. 

March 26th. The Lord Chancellor [Erskine]. — If I had ju- 
risdiction in this case, which I have not, I should be disposed to con- 
sider this estate merely as a security, until all the instalments should 
be paid up ; and that the intention was, not, that upon a forfeiture 
of the first instalment the estate should become absolute in the cred- 
itor ; but that he should have possession, and receive the rents and 
profits in reduction of the debt. The covenant to keep 350 negroes 
upon the estate, has an aspect to that ; being for the benefit of the 
mortgagor. The construction therefore of the contract, if it had 
been necessary to decide upon it, would be, that the mortgage was 
not absolute until the expiration of the period for payment of the 
last instalment, at which time the right to foreclose would arise ac^ 
cording to the law of this country. But the circumstan- 
[*324] ces of this case preclude me from exercising any ♦jurisdic- 
tion. The suggestion of fraud by the bill is distinctly 
denied by the answer ; and also is too general an averment of fraud ; 
which cannot be averred in such general terms ; but the facts, con- 
stituting the fraud, ought to be stated, so that issue can be taken. 

I perfectly concur with the case of Lord Cranstown v. Johnston ; 
which was decided upon the foundation of fraud : the creditor not 

(1) 3 Atk. 587. 
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being justified in bringing the estate to sale under those circumstan- 
ces: a sham sale, without competition, contrived with a view to get 
the estate himself at an under-value. The principle, upon which 
that decree was made, is, that a transaction of that nature may be 
overhauled for fraud. Upon that subject I will use the words of a 
great authority, Lord Chief Justice De Grey ; who, when delivering 
the answer of the Judges to a question put to them in The Duchess' 
of Kingston's Case, thus expresses himself (1): "Fraud is an ex- 
trinsic, collateral, act ; violating the most solemn proceedings of Courts 
of Justice ; as Lord Coke says, avoiding all judicial acts, ecclesiasti- 
cal and temporal." 

The only question for me to consider upon this motion is, whether 
I have authority to set aside a judicial sale, had under the process 
and judgment of a Court, having a competent jurisdiction, not only 
intrinsically, but under the acts of the parties. I have no such au- 
thority. I hope, however, means maybe found to deliver this estate 
from sale ; if the law of this colony is not peremptory, and essen- 
tially different in that respect from the law of this country. 
The Lords of the * Council may, perhaps, give some di- [* 325] 
rection to prevent a sale, until an appeal ; or security may 
be given. That is for their consideration ; but I am obliged to re- 
fuse this injunction. 

With respect to the jurisdiction of the English Court of Chancery over ques- 
tions concerning lands in the British colonies ; and the extent to which sentences 
pronounced by the Courts of a foreign nation, or by a Court in one of our own col- 
onies, having a competent jurisdiction, are binding and conclusive here ; see, ante, 
notes 2, 3, 4, 5, to Lord Cranstoum v. Johnston, 3 V. 170. 



BOWES V. LORD STRATHMORE. 

[1806, March 28.] 

After an Order upon a party in the cause for payment of money, the proper 
course is an attachment ; and upon the return to that an order for commitment. 

The Plaintiff having obtained an order for taxation of his solici- 
tor's bill of costs in the usual manner, offering to pay what should be 
found due, an order was made for payment of the money ; or, that 
the Plaintiff should stand committed, 

Mr. Thomson, upon affidavit of service of that Order, and that the 
Plaintiff, who is a prisoner in the King's Bench Prison, said, he 
would not pay, but would go to the Fleet Prison, moved for a Writ 
of Habeas Corpus, to bring him up, that he may be committed to the 
Fleet Prison. 

The Register, Mr. Walker, and Mr. HolKst, (Amicus Curue), 

(1) The DuOiess (if Kingston's case, Harg. Sute Trials, 602. 
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said, that in the case of a party the first order should have been for 
payment of the money ; and afterwards an attachment upon that ; 
and upon the return to the attachment, the order would be made 
for the Writ of Habeas Corpus. 

The Lord Chancellor held that course to be regular. 

See, post, the note to Carleton v. Smitk, 14 V. 18a 



[*326] RADCLIFFE v. WARRINGTON. 

[1806, March 27, 28.] 

The time, at which a contract is to be performed, is not essential in Equity, as at 

Law (a). 
The Relief against the lapse of time is in the discretion of the Court upon the 

circumstances ; as if the contract is abandoned (6). 
Whether upon the sale of an Annuity, charged upon a real estate, the vendor 

must make out the title of the grantor to the estate charged, Qv. 
Ground of redemption of a n)ortgage, and of relief against non-payment of rent, 

that the object is a security (^), [p. 332.] 
Relief to a tenant against the lapse of time for repairs in the discretion of the 

Court upon the circumstances (rf), [p. 334.1 
Ground of redemption of a mortgage, that the object is a security for money (e), 

[p. 334.] 

On the 24th of August 1805 the Plaintiflfs, as executors of John 
RadclifTe, sold by auction to the Defendant an annuity of 120/., for 
the sum of 900/. The particular described this annuity as being 
undeniably secured, and most punctually paid quarterly, by Messrs. 
Biddulph and Cocks, bankers, for the life of a very respectable no- 
bleman, aged 54 ; whose life could be insured ; amply secured on 
freehold estates in the county of Huntingdon. The conditions of 
sale provided that the purchaser should pay a deposit of 20/. per 
cent., and sign an agreement to pay the remainder of his purchase- 
money on or before the 29th of September next ; and that if he 
should neglect or fail to comply with the conditions, the deposit 
should be forfeited ; and the executors should be at liberty to re-sell 
either by public or private sale ; and the deficiency, if any, by such 



{ft) As to the materiality of time in the performance of a contract, see Marquis 
of Hertford v. Boore, ante, 5 V. 719, note (a), and cases cited; 1 Sugden, Vend, 
and Purch. (6th Am. ed.) ch. .5, § J, 2, 3; Lloifd v. Colldt, 4 Bro. C. C. (Am. ed, 
1844,) 4aM72, and notes ; 2 Story, Eq. Jur. §776 ; Seton v. Slade, anttj 7 V. 265, 
note (fe). 

(b) Specific performance is not of right, but in the discretion of the Court. 
Omerod v. Hardman, ante, 5 V. 722; Cooper v. Dmne, rrn/e, 1 V. .565, note (a), 
and cases cited ; S.C.4 Bro. C. C. (Am..ed. 1844,) 80, and notes; 88, note (a). 

(c) See this principle illustrated in 2 Story, £q. Jur. ^ 1315, et seq. and notes 
Sanders v. Pope, anlt^ 22)2, and note (a\ Mr. Hovenden's note, potiy 235. 

id) Sanders v. Pope, ante, 282, and note (al 
(e) 4 Kent, (5th ed.) 158, 159. 
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second sale, with all the charges, &c. should be made good by the 
defaulter at the first sale. 

Upon the application of the Defendant's solicitor on the 30th of 
August for an abstract, the deed, dated the 17th of May 178'2, was 
sent ; purporting to be a grant of the annuity in consideration of 
840/. ; secured by bond and warrant of attorney, and charged upon 
and issuing out of a manor in the county of Huntingdon. The so- 
licitor of the Defendant on the same day objected, that the abstract 
did not contain the grantor's title to the estate, on which the annuity 
was charged ; and requesting to be furnished with it. On the 3d 
of September the PlaintiiTs solicitor by letter, stated, that he had it 
not in his power, nor did he think it necessary, that the 
grantor's title to the estate, * charged with the annuity, [* 327] 
should be set out. The Defendant's solicitor on the same 
day insisted on that objection ; and required the title to be furnished 
as soon as possible ; as the Defendant was staying in town solely on 
that business. On the 17th of September, another letter by the De- 
fendant's solicitor to the Plaintiffs solicitor stated, that *' Mr. War- 
rington will insist on having the said purchase completed by the 29th 
instant, agreeable to the conditions of sale ; and he will be ready 
without deviation to fulfil his part of it : but he expects in a proper 
time to have a proper abstract of the vendor's title delivered to him ; 
and, as I have already informed you, he considers the one already 
delivered as none at all. With regard to the annuitant dying before 
the 29th, Mr. Warrington is advised, it 1s a thing he has nothing to 
do with, till a proper title is made, and his purchase completed, in 
conformity to the conditions of sale." 

No answer being returned to that letter, an action was brought in 
October 1805 for recovery of the deposit. On the 17th of January 
1806, after that cause was at issue, the abstract required was of- 
fered ; and refused. Upon the 27th of February the Defendant ob- 
tained a verdict in the action. On the 4th of February the Bill was 
filed, praying a specific performance, and an injunction. 

. The Answer insisted, that, as the Plaintiffs did not deliver, or ten- 
der any abstract of the title of the grantor until the 17th of January, 
and after the cause was at issue, the contract was determined ; and 
the Defendant is not bound to perform it : the Bill contending, that 
the annuity-deed, with the fact of regular payment to the death of 
the grantee in 1805, was a sufficient title ; but stating, 
that the PlaintifTs * having procured the absti;act, sent it to [* 328] 
the Defendant's solicitor, who refused to receive it. 

The Solicitor General [Sir Samuel Romilly] and Mr. Ainge, in 
support of the motion for an injunction, contended, that time is not 
essential in the performance of a contract ; and among the numeious 
authorities in support of that proposition there is no instance of re- 
fusing a performance upon the mere ground, that the* time had 
elapsed. They also insisted, that the vendor was not bound to pro- 
duce the grantor's title to the estate charged with the annuity. 

The Attorney General [Sir Arthur Piggott] and Mr. Martiny for 
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the Defendant. — By many old decisions certainly the time, at which 
a contract is to be performed, was under particular circumstances 
held not to be material. But from the time of Lord Thurlow, the 
habit of the Court has been much more to consider the time mate- 
rial : Harrington v. Wheeler (1). Considerable stress had been laid 
upon the supposed authority of Lord Hardwicke in the case of Gib' 
son V. Patterson (2) : but Lord Rosslyn in Harrington v. Wheeler j 
and Lloyd v. Collet (3), denies the accuracy of that case ; and 
shows, how much the opinion of the Court upon this subject had 
varied. 

Time may be made material, if one party apprises the other, that 
he means to insist upon it. The question is, whether one party can- 
not previously to the expiration of the time say, that he will insist 

upon it. In the late cases, though the time had been in- 
[* 329] sisted on, * the Defendant, having after the expiration of 

the time received and dealt with the abstract, that was 
properly held a waiver of the previous notice. The question upon 
the circumstances of this case was determined in Lloyd v. Collet (4). 
The case of Seton v. Slade (5) turned upon this ; that the pur- 
chaser, though to a certain period he insisted, that the contract 
should be performed by the time, afterwards received the abstract; 
and dealt with it. In this case the abstract was immediately refused. 
Lord Eldon marks the distinction in that respect between that case 
and Lloyd v. Colht ; which latter case this resembles ; and the cir- 
cumstances in both are-directly the reverse of those of Seton v. Slade, 
This Defendant returned the abstract, and would not look at it ; 
and the Plaintiff had no reason to think, the Defendant considered 
himself bound by the contract ; the contrary being expressly as- 
sierted. The question is, whether a Court of Equity can deprive 
the party of all right to stipulate, that the time shall be material. 
Suppose, this case had been reversed, that the purchaser had not 
performed his engagement, and a re-sale had taken place ; could be 
have been relieved ? The old decisions, that the time was not ma- 
terial, do not stand upon good reason. Suppose, the contract is 
entered into with reference to a particular estate or the public funds ; 
the value of which is affected by the delay. 

Upon the other point the Plaintiff by producing the title to the 
estate admits, that he was was bound to produce it. 

The Solicitor General [Sir Samuel Romilly], in reply. — ^Time 

is not considered essential, or in any degree regarded, 
[*330] in Equity, unless there is something peculiar *in the 

contract. It can have effect only as evidence, that the 
agreement is abandoned. If time is considered in the same point of 
view in this Court as at Law, one third of the jurisdiction of this 



(1) Ante, vol. iv. 686 ; eeo the note, 691. 

(2) 1 Atk. 12. 

(8) 4 Bro. C. C. 469 ; anU, vol. iv. 689, n. 

(4) 4 Bro. C. C. 469 ; ante, vol. iv. 689, n. 

(5) Ante, vol. vii. 265. 
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Court is at an end. In the case of a mortgage there is an express 
stipulation for payment on a certain day ; and the estate is at Law 
absolute in the mortgagee : yet without fraud, accident, or other 
equitable circumstances, redemption is permitted, without limitation 
of time, provided it has been treated as a mortgage ; and even after 
a decree for foreclosure, if not made absolute. In the case of a 
covenant for payment of rent, making the lease void in case of non- 
payment at the day, no defence could be made at Law : yet the 
relief would be given in Equity upon the terms of paying the 
rent, with interest; subject to the limitation prescribed by the 
Statute (1). 

The principle, that time is not essential in any contract in ^ Court 
of Equity, that time is never used here fartlier than as evidence, 
that the agreement is abandoned, has been applied to the doctrine 
of specific performance in some of the strongest cases. In the case 
of Gregson v. Riddle, stated (2) in Seton v. Slade, notwithstanding 
express ternib, the agreement not being abandoned, the Lords Com- 
missioners gave execution ; and that was confirmed by Lord Thur- 
low : who, upon Mr. Mansfield's observation, that the decision would 
make it necessary in all future cases to provide, that the contract, if 
not carried into execution by the time stipulated, should not be exe- 
cuted, answered, that then the party would be just in the same 
situation. To that extraordinary length have the cases gone ; and 
there is no authority, that time shall be considered essential 
without something special ; and there is nothing ''^special [^331] 
in this case. This purchaser could not possibly be injured 
by the lapse of time from the nature of the contract. This is not 
like a contract for a reversionary interest ; in which from the nature 
of the subject time certainly is essential. The argument, that the 
purchaser, finding the time past, had bought another estate, has 
been urged without success. Cases have occurred, where the ven- 
dor had no title, even when the cause was heard ; and it has been 
permitted to stand over, to enable him to obtain a title, by procur- 
ing an Act of Parliament. In Seton v. Slade all these distinctions 
were noticed by Lord Eldon ; who expressly states, that it is im- 
possible to say, time is regarded here as at law. The case of 
Lloyd v. Colkt has no application : being a case of complete aban- 
donment. 

As to the other point, whether the vendor is bound to show the 
title of the grantor to the estate, charged with the annuity, it has 
been long disputed, whether upon a contract to sell a lease the ven- 
dor is bound to make out, that the lessor has a good title (3). Tiiis 
objection goes much farther. It cannot be said, the Plaintiff has 
admitted, that he was bound to produce the title. Insisting, that 
the objection was unreasonable ; he consented to obviate it, merely 



(1) Stat 4 Geo. 11. c. 28. 

(2) ^nte, vol. vii. 268. 

(3) fVkUe V. Fdjambe, antCj vol. xi.337 ; DevereU v. Lord Bolton, poat, xviii. 505. 
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to avoid litigation. He cannot be supposed to undertake to make 
out a title to the estate of another person in a month. 

The Lord Chancellor [Erskine]. — One answer to many of the 
objections, that have been urged, is obvious ; that the unquestionable 
jurisdiction of a Court of Equity to give the specific performance of 
an agreement, for the breach of which the party could 
[* 332] have only damages at law, is, not * compulsory upon 
the Court, but the subject of discretion. The question is, 
not, what the Court must do, but, what it may do ; under circum- 
stances either exorcising the jurisdiction by granting the specific 
performance, or abstaining from it. It is admitted, that there may 
be such a refusal to perform an agreement, as would amount to a 
complete abandonment ; so that the contract would be gone in 
Equity, as well as at Law : but I do not conceive, the refusal to 
produce the title in this instance, does amount to such an abandon- 
ment. The answer of Lord Thurlow to the observation of Mr. 
Mansfield in Gregson v. Riddle (1), going to the extent^ that even 
an express provision could not be made to guard against the incon- 
venience of the doctrine, that the time is immaterial, is a very strong 
proposition. My present opinion is, that the authorities cited for 
the Plaintiff do maintain the jurisdiction in the extent, to which it is 
contended ; and that this is not a case of abandonment : but I will 
look into the cases. In the instance of a mortgage relief is given 
upon the ground, that the whole intention originally was to secure 
the money ; so in the case, that has been put of a covenant to se- 
cure the payment of rent. That is the object of the contract : and 
the Statute (2) pfoceeds upon that. Cases of that description are 
different from a sale.' 

March 28/A. The Lord Chancellor [Erskine]. — Upon the ob- 
jection, that the title of the grantor of the annuity to the estate, 
charged with it, was not made out, it must always be recollected, 
that the grantor had been in possession of that estate since 
[* 333] 1782 ; and the annuity had been regularly paid ; * without 
determining, that it was absolutely necessary for the ven- 
dor, in order to make the contract good at Law, and to keep the 
party bound to furnish, not only the deed of 1782, containing upon 
the face of it a rent-charge, but also the title of the grantor to the 
estate, upon which it was charged. The letter of the 3d of Sep- 
tember from the PlaintitT's solicitor, stating that it was not in his pow- 
er, nor did he think it necessary, that the title to the estate should be 
set out, contained nothing that could lead the purchaser to suppose, 
there was any doubt concerning the validity of the title. There is 
no doubt this contract was completely determined at Law ; not 
from a failure to^perform any of the essentials of the contract, nor 

(1) Cited, ante, vol. vii. S268. 

(2) Stat 4 Geo. II. c. 28. 
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from the want of title, but from the failure of the vendor to do in 
time what was incumbent upon him. It is equally clear, there was 
no abandonment by the vendor. 

At first I found great difficulty in the extent of the proposition, 
that time is of no consequence in this Court. To that I cannot ac- 
cede. It is frequently of great consequence. It is enough, however, 
for me to express myself in the safe words, used by Lord Eldon : 
" to say lime is regarded in this Court as at Law, is quite impossible." 
But, though there is an end of the contract at Law, as there is un- 
doubtedly, if the parties do not perform the acts they were bound to 
do within a certain time, still, if there is jurisdiction here, and from 
all the authorities it is clear there is, this is a case, in which the 
Court may, and ought to, exercise it. In this instance there is no 
vexation ; no room for suspicion of any trick. It can be represented 
at most as a mistake of the agent in not sending the title ; which 
probably it was not in his power to send, if his judgment had 
been otherwise. But it would be very * dangerous to have [* 334] 
it understood, that contracts at Law as to time are nothing 
in this Court ; that the party might trifle as long as he thought proper, 
and come here, as a matter of course, at any distance of lime. So, 
the principles, upon which the Court relieves against fraud, or acci- 
dent, being clear, it would be dangerous to attempt to lay down any 
abstract rule, under what circumstances that jurisdiction ought to be 
exercised. In a late case (i), a tenant coming to be relieved against 
the lapse of time for doing repairs, I did not hold, that under all cir- 
cumstances a tenant shall be justified in neglecting to do repairs, and 
come here, as of course, offering to put the landlord in the same sit- 
uation. If any vexation appeared, the Court might refuse to inter- 
fere. It is matter of discretion ; and that way of considering it 
avoids all the difficulty in the exercise of this jurisdiction. The case 
of ihe mortgage turns upon circumstances peculiar to it. The single 
object of the transaction in its original construction is to create a se- 
curity for money. The Court by permitting redemption docs not 
dispense with any thing, for which either party contracted ; but gives 
effect to the original object of both. So, the covenant for payment 
of rent is inserted, in order to give security to a party, demising his 
estate for a time. He brings an ejectment ; which is used as a spur ; 
and the true object of the contract is obtained, either under the 
Statute (2) ; or, if the case is not within the Statute, this Court gives 
the relief in cases, that appear fit for it ; and I think this a proper case 
for giving such relief. 

Therefore, without laying down any other rule, or making any 
farther observation, than merely to express my assent to 
♦the doctrine, as stated by Lord Eldon, my judgment is, [*335] 
that a specific performance ought to be granted in this 

(1) Sanders v. Pope, ante, 283. See the note, vol. x. 70. 

(2) Stat. 4 Geo. II. c. 28. 
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case ; and therefore the injunction must go upon the terms of bring- 
ing the money into Court, and paying the costs at Law. 

As to the degree of importance attached to time, in matters of contract, by 
Courts of Equity, see, ante, note 2 to £kit<m v. Lyon, 3 V. 690, and note 3 to SeUm 
V. Slade, 7 V. 2(J5, with the ft^rther references there given. And that a mortgage, 
though %riginati9g as a security for money, is not a mere pledge, but something 
more, see Jonea v. Smith, 2 Ves. Jun. 378 ; Momey General v. Bowyer, 3 Vea. 
725, and 5 Ves. 303. That the usual clause of re-entry, contained in every lease, 
is intended only to secure the payment of rent, was laid down in Wadman v. Cat- 
craft, 10 Ves. &, as it is also intimated in tlie principal case : but Lord Eldon has 
pronounced this doctrine to be one unfounded in just principle; since subsequent 
payment, even with interest, may, in many cases, by no means put the landlord in 
exactly the same situation as if the rent had been paid at the time stipulated: 
HiU V. Barday, 16 Ves. 405, and 18 Ves. 58; Reynolds v. Pitt, 19 Ves. 140. 
The rule, however, of giving relief in equity against a forfeiture incurred by 
breach of covenant as to a mere money payment, is established in point of prac- 
tice : to a certain extent, indeed, it seems recognized by the statute of 4 Geo. XL 
c. 28, which, by enacting, that when a landlord has recovered in ejectment for 
non-payment of rent, the tenant shall be barred from all relief in equity, unless he 
file his bill within six months after execution perfected, supposes the previous 
right of the tenant to relief. A Court of law will not after a trial in ejectment, 
stay proceedings on payment of the rent found due, with costs ; for the statute 
above-cited only warrants such an application before trial : Roe v. Davis, 17 East, 
366; Doe v. Masters, 4 Dowl. & Ryl. 52. 



CAHILL V. SHEPHERD (1). 
[1806, Mai 3, 5.] 
Commission to examine Witnesses in an Enemy's Country (a). 

A MOTION was made by the PlaintifT for a Commission to examine 
witnesses at Seville in Spain. The Bill had no other object ; and 
the Defendant by his answer did not deny, that the evidence sought 
for was material. 

Mr. Richards, for the Defendant, opposed the motion, on th^ 
ground, that Spain was at war with England, and the Court ought 
not to grant a Commission to an enemy's country ; and added, that 
it would be unfair to the Defendant; who, residing here, might not 
be able to examine such witnesses so advantageously as the Plaintiff, 
who was living on the spot. 

The Solicitor General [Sir Samuel Romilly] (Amicus Curite) said, 
he apprehended, that the practice was to direct the Commission to 

the nearest neutral port ; and mentioned the case of v. Rom' 

nty (2). 



il ) JSx relalione. 
a) 2 Madd. Ch. Pr. (2d Am. ed.) 253; 1 Smith, Ch. Pr. (2d Am. ed.)502; 
1 Barbour, Ch. Pr. 298 ; Rougemont v. Royal Exchange Jiss, Co. ante, 7 V. 304, 
and notes. 
(2) Amb. 62. 
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Mr. Greggy in support of the Motion, said, that the objection 
could not be raised now ; and contended, that, if the Defendant 
meant to take advantage of that argument, it was the sub- 
ject of a plea ; he ought to * have pleaded to the Bill, [* 336] 
that the Plaintiffs were alien enemies ; and, not having 
done so, (even if there was any thing in such an objection,) it could 
not be raised after answer. He insisted, with respect to the case 
cited from Ambler, that it is by no means an authority against this 
application. 

May 5th. The Lord Chancellor made the Order according to 
the Motion. 

See, anU, note 1 to Rmtg^morU v. The Royal Exchange Auuramu Cwnpany^ 

7 Ves. 304. 



HEYES V. EXETER COLLEGE, OXFORD. 
[1806, April 3, a] 

Qualification in the grant of a Living, that the person, to be presented, should 
not at such time as the Church should be void, " be presented, instituted, or 
inducted, into anv other Living," complied with by previous resignation of an- 
other Living. Resignation of a living, sent by this post to the Bishop, who 
indorsed and signed a memorandum of his acceptance, sufficient, though no 
public act 

A witness not to be a party (a), [p. 343.] 

Acceptance by the Bishop of resignation not a judicial, but a domestic, act, [p. 345.] 

Practice in the Ecclesiastical Court, that the party, coining into Court, and doing 
any act hi|nself, vacates a power given to another to act for him, [p. 346.] 

By Indenture, dated the 2d of IVIarch, 1685, it was witnessed, 
that in consideration, that Thomas Rowney had been steward to 
Exeter CoOege, and out of gratitude, Slq. and for the advancement 
and preferment of such learned and pious men, as from time to' 
time should be of the seniority of the College, and to the intent, that 
the church of Wooton might, so often as the same should become 
vacant, be supplied by an able and pious minister, to be presented 
by the College out of the number of the five senior fellows, accord- 
ing to priority of election into the College, and considering, that the 
College had no preferment for many of the senior fellows, who many 
times were forced to continue longer in the College than they were 
willing, whereby deserving young men, who were incapable of being 
elected fellows in the said College, were disappointed, Thomas 
Rowney granted to, and to the use of the rector and scholars of the 
College, and their successors for ever, the advowson, &c. of the 

(a) Fenion v. Hufrhes, anU, 7 V. 287, note (a) ; Story, Eq. PI. § 234, § 519 ; Mur 
man v. Godfrey, 2 Bro. C. C. 332; Lc Texitr v. Margrave of Anspachy oAte, 5 V. 
322, note (a); Cartwrighi v. Haldeyy anUy 1 V. 293, note (1). 

VOL. XII. 15 
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said rectory of ' Wooton ; upon trust, that they should from 
time to time, as often as the qhurch should become void dur- 
ing the life of Rowney, present such one of the said senior 
fellows as Rowney should nominate; and after his decease 
that they should, when the rectory should become vacant, elect, 
nominate, and present, the senior fellow of the said Collie, ac- 
cording to priority of election, as aforesaid, for the time being, as 
should be actually fellow of the said College, and should noi at such 
time as the said church of Wooton should be void be presented, in- 
stituted, or inducted, into any other living or spiritual promotion 
whatsoever ; and upon refusal of such senior fellow, then the next 
senior fellow, according to the priority of election into the Collie, 
qualified, as aforesaid ; and it was declared, that, in case the said 
rector and scholars, and their successors, should not within two cal- 
endar months next after the avoidance and notice present such 
senior fellow as aforesaid, not having such living or spiritual promo- 
tion as aforesaid, or in case the said fellow or scholar, should be 
presented by the said rector &c. and should not on or before St. 
Peter's day following such presentation surrender his fellowship, to 
the intent that another might be chosen into the said fellowship the 
next election after such presentation, and 'in case such election 
should not be so made within such time, as aforesaid, then that the 
said rector, &c. should present such person as should be appointed 
by the heirs male of Rowney, and, for default of such issue-male, 
then the next senior fellow or scholar, according to election, to the 
said rectory ; and it was farther provided, that the rector and schol- 
ars should take a bond in the penalty of 500Z. from the person 
to be by them presented, conditioned for the resignation of his fel- 
lowship. 
[* 338] * The indenture contained a covenant on the part of the 
College, that they would, during the life of Rowney, from 
time to time, as the said church should become vacant, present such 
person as he should appoint, as therein mentioned, and after his de- 
cease, as often as the church should happen to be void, to nominate 
and present the senior fellow, as aforesaid, of the said College, for 
the time being, as should be then actually fellow of the said College, 
and not at that time have been presented or inducted into any other 
living or spiritual promotion whatsoever ; and that the rector and 
scholars would, in case such presentation, as aforesaid, should not 
be duly made within two calendar months after notice, or, in case the 
fellow or scholar, so presented, should not within the time in the in- 
denture surrender his fellowship,' provided the said church should not 
be bona fide litigious, nominate and appoint such person as the heirs- 
male of Rowney should appoint ; and in default of such issue male, 
would present the next senior fellow. 

The last incumbent of Wooton, died upon the S6th of April, 
1805. Upon the 23d of January, 1805, John Vye, a senior fellow 
of Exeter College, and vicar of Merthoe, in the county of Devon, by 
an instrument in the usual form, attested by a notary public, and di- 
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reeled to the Bishop of Execter, expressed his resignation of that 
vicarage; and he appointed two. other notaries his proctors, to ex- 
hibit such resignation to the Bishop. 

The bill was filed by the next senior fellow of the College, who 
would be entitled to be presented to the rectory of Wooton, if Mr. 
Vye was not qualified ; praying, that the College may be directed 
to present, and the Defendant, the Bishop of Peterborough, to insti- 
tute, the Plaintifi*tothe rectory of Wooton, and 'an injunc- 
tion, *to prevent the presentation and institution of Mr. [*339] 
Vye. The bill charged, that the resignation of the vicarage 
of Merthoe was not legal ; as it was not delivered, or tendered, per- 
sonally to the Bishop by the Defendant, or any person, as proctor, 
named in the instrument, or other suflicient authority ; but was sent 
to the Bishop by the post, or by some person, not duly authorized to 
act as proctor ; and ought not to have been accepted ; and that the 
Bishop did not in fact accept the resignation, when it was received 
by him, nor at any time before the avoidance of the rectory of Woo- 
ton ; and it was not accepted by him before a notary, or any other 
witness : nor was it in any manner notified by the Bishop ; and no 
communication was before the death of the incumbent of Wooton 
made to the proper officers of the Bishop, that such resignation had 
been offered or accepted : nor was any order made, that it should 
be registered ; nor was any sequestration issued ; nor any communi- 
cation to the patrons of the vicarage of Merthoe of the vacancy, 
until after the avoidance of Wooton ; that the Bishop of Exeter did 
not inform Vye, that he had accepted the resignation until after the 
avoidance of Wooton ; and considered the paper he had received as 
of no importance, and laid it aside ; and actually forgot, that it had 
been sent to him, until he was applied to after the avoidance of 
Wooton ; when it was found among his waste papers. 

T[ie Plaintiff* also insisted, that upon the true construction of the 
deed the College ought to present such senior fellow as had not been 
beneficed by any other ecclesiastical preferment before or at the time 
of the avoidance of the rectory of Wooton ; and the intention of 
the donor was, that such persons should be presented as were other- 
wise unprovided for in the Church ; and therefore Vye, having been 
before presented to a Living, which lie might have still 
* continued to hold, was not qualified. [*d40] 

The Defendants, the rector and scholars of the College, 
stated a paper, produced to them by the Defendant Vye, addressed 
to the rector, signed by the Bishop of Exeter, and dated the 5th of 
June, 1805 ; stating, that he had received from the Rev. John Vye 
a formal resignation of the Living of Merthoe on the 22d of Febru- 
ary, 1805 ; and, that he accepted it on that day ; and had since cer- 
tified to the patrons the vacancy. 

The Bishop of Exeter, who was made a Defendant, by his an- 
swer, admitted the circumstances, stated by the bill, as to the resig- 
nation of the Living of Merthoe. 

Mr. Richards and Mr. Hart, in support of the motion for an in- 
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junction. — Resignation, without acceptance by the Bishop, is noth- 
ing. The Defendant, Mr. Vye, continued apparently the vicar of 
the parish ; serving the church personally, and by his curate. There 
was no resignation in law ; and therefore no vacancy. The Bishop 
cannot be compelled to accept a resignation. That, the church 
being once full, is an act of sound discretion. It is of extreme im- 
portance, that some unequivocal act should be done ; as this may be 
liable to abuse, though there is none certainly in this instance. Upon 
the construction of this instrument it must be taken, that the object 
was to provide for some fellow, who had no benence before ; not, 
that a fellow by avoiding another living should be capable of receiv- 
ing this. The intention was to provide for those fellows, who re- 
mained in the College unbeneficed. The case, that has 
[*341] *been put by your Lordship, is very strong: a fellow, 
looking forward to this object ; refusing therefore a living 
from a foreign patron ; and, when the incumbent is at the point of 
death, another, of higher seniority in the College, vacating his living 
with a view to this. There is no information to be found as to the 
mode of resignation, so as to bind all parties, the incumbent, the 
patron, and the ordinary. The incumbent ought to make public, as 
far as he can, that he has ceased to be the incumbent. In this case 
the Bishop put the resignation aside ; and no notice was taken of it. 
The Solicitor General [Sir Samuel RomiUy] and Mr. Trower, for 
the Defendant Vye. — ^The right of the Bishop, if he pleases, to re- 
fuse to accept the resignation, may be admitted. There is no doubt 
upon the construction, that a person, not having a benefice at the 
time, is qualified. According to the Plaintiff's argument presenta- 
tion, though not followed by institution, would be sufficient. The 
security against abuse is, that the Bishop will inquire into the cause 
of resignation, before he accepts it ; and under circumstances, such 
as are supposed in the case put by your Lordship, will refuse it. It 
has never been decided, or even alleged, that any particular form is 
necessary, in which the resignation must he accepted. It is suffi- 
cient, that the acceptance is clear ; and in this instance the accept- 
ance is clear, even if that memorandum by the Bishop had not ex- 
isted, by the statement in answer to the question of Vye, that, if he 
would send the resignation, it would be accepted : and there is an 
actual resignation, attested by a notary public. In the case of The 
Marchioness of Rockingham v. Griffith (1) the point was 
[* 342] * made ; even supposing the Bishop to remain silent : but 
in this case he has not only intimated, that he would ac- 
cept, but his acceptance is expressed in writing ; and, according to 
the Bishop's answer, immediately on the receipt of the resignation. 
The resignation was deposited with the Bishop, as a public officer. 
The Court will not presume, that it was destroyed. Public notice 
by the Bishop is necessary only for the purpose of taking advantage 
of a lapse. The acts of the Defendant after his resignation were 

(1) 2 Bum's Eccl. Law, 316, tit Resignation. See also Gibs. 822, 823. 
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nothing more than that, having demised his tithes, he received the 
"whole rent, in order to hand over a portion of it to his successor. 

The Lord Chancellor [Erskine]. — ^If I were called upon now 
to decide finally upon this subject, my opinion would be against the 
Plaintiff. Upon the construction of the deed, the intention, when 
this living was given to the College, was, that it should be held 
singly, and not as a plurality. The grantor looked forward to the 
promotion of the junior fellows of this College ; and was desirous, 
that this living should go in the first instance to the senior fellow, 
who had no promotion ; and so in succession ; in order to clear the 
way for the younger part of the community. His meaning by the 
expressions he has used was, that the senior fellow should have this, 
provided another church was not full of that person. The expres- 
sion is not the best, that the grantor could have used. He could ' 
not mean an instant presentation, I agree : but he does not describe 
the object, as a person, who at any time before the vacancy had 
been presented. The expression is, " who should not at such time 
as the said church of Wooton should be void, be presented, 
instituted, or inducted." The construction, * that presen- [ ^ 343] 
tation alone, without institution or induction should be a 
disqualification of a person, fit in other respects, would be very 
harsh. The best construction would be, that, if in the other church 
he had nothing at the time, l>ut the living was utterly gone from 
him, and his presentation, institution, and induction, avoided, he 
would have been eligible. 

Another point is of very considerable importance ; though I have 
no difficulty in saying, that my opinion upon that is, that the church 
was void at the time ; and there can hardly be more materials for 
judgment than there are now. The Bishop of Exeter is not a ne- 
cessary party (1). He would be a witness upon the trial. The an- 
swer of the Bishop was, that he would accept the resignation ; and 
afterwards a formal, distinct, independent, resignation was made ; 
but was not formally communicated to the Bishop : nor was it ne- 
cessary : but it was transmitted to him by the post. Acceptance 
followed. The Bishop wrote his acceptance upon it ; and signed it 
with all the formality necessary to give it effect. It was not called 
for. Nothing was done upon it, so as to give it publicity, until after 
the vacancy. There was evidently no collusion : but the same for- 
getfulness remained ; the Bishop not recollecting, that the resigna- 
tion had been tendered to him. 

The only circumstance, that makes an impression upon me is, that 
this is not, and ultimately may not be, a question between the Bishop 
and the patron ; as to what the Bishop ought to do, after having 
given his acceptance ; though he had not notified it, or granted a 
sequestration, as he ought. He certainly could not, as between him 
and the patron, insist upon a lapse. But there is another 
party, who has a right to insist, * that, whatever may be [* 344] 

(1) CariwrigJd v. HMey, anUy vol. i. 292 ; see the note. 
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the fair and just intention, however the resignation may haye 
been tendered and accepted, however as between the incumbent, 
the patron, and the Bishop, it may not be binding, that party may 
say, he is entitled, as senior fellpw, to stand in the place of the 
other, unless to all legal intents and purposes, in form as well as 
substance, that living is void. Though upon the authority, that has 
been referred to, I should say, it was, I wish to look a little more 
into that. Taking that to be a binding authority, from the time of 
formal acceptation, the church is void to all legal intents and pur- 
poses ; and, if that is so, and the construction of the deed is, as I 
have stated, the Defendant Vye was eligible. But the question is, 
whether a third party has a right to insist, however it may stand be- 
tween the incumbent, patron, and ordinary, that this church was ab- 
solutely void ; and whether it was so at the time of the vacancy ; 
when no one was apprised of the resignation : the Bishop having 
totally forgot, that any act was done ; and the party himself did not 
consider the church void ; continuing to do the duty and receive the 
emoluments until the very time, when the controversy arose ; the 
acceptance being unknown to him ; though perhaps he might rest 
upon the promise of the Bishop. 

April 3d. The Lord Chancellor [Erskine]. — I continue of the 
opinion I expressed, as to the first question, upon the construction 
of the indenture. There can be no other construction than this ; 
that, if the church of Merthoe was at the time of the avoidance of 
the church of Wooton vacant by the Bishop's acceptance 
[* 345] of the resignation, the Defendant Vye not only * was eli- 
gible, but had a right, as senior fellow of the College, to be 
the object of the grantor's bounty. 

The second question is, whether there was a resignation, duly 
accepted by the Bishop ; so as to produce the effect, that the church 
of Merthoe was no longer fiill of this person, but it was, as if he had 
never been presented, instituted, or inducted. It appears, that the 
Defendant Vye appeared before a notary public ; and in the most 
emphatical, and, I take it, the usual words, expressed his resignation ; 
and upon the back is, the attestation. There is but one part of this 
instrument, that could leave any doubt upon my mind : that is, the 
addition, that, to give his resignation full effect, he nominates two 
other notaries public his proctors or substitutes, to exhibit his resig- 
nation to the Bishop. The only doubt arises upon this; that having 
made the resignation before a notary, duly qualified to receive it, the 
Defendant did not leave it to him, nqr did he mean himself to carry 
it to the Bishop : but he constitutes two other notaries to signify it to 
the Bishop. I found, however, upon conversing with a person of 
great eminence in the Ecclesiastical Court, that this act of the Bishop 
is considered not a judicial, but a domestic, act : the law confiding 
to him, that he will not permit resignation for improper purposes. 
The act is done in Camera ; requiring no registration. The Bishop 
in his answer to the first intimation of a wish to resign, communica- 

VOL. XII. 15* 
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ted his ready acceptance for the reasons given to him upon that 
communication of the intention ; stating, that he wrote his memo- 
randum of acceptance. The resignation was tendered to him. The 
Bishop, if he had any reason to suppose, that it came to him surrep- 
titiously, if he thought it came without any intention of that person, 
ought to have satisfied himself, that it came from him. But 
it now appears, * that it did come from him by the post ; and, [* 346] 
according to the practice of the Ecclesiastical Court, if the 
party comes into Court, and does any act himself, there is an end of 
the power given to the other ; the object of which is only to enable 
that person to act for him in his absence ; not preventing the origi- 
nal act by himself. , 
Therefore I cannot permit this Injunction to go. 

As to the excepted cases, in which a mere witness, against whom no decree is 
sought, may be made a party in a suit, see, ante, note 3 to CmiwrigJd v. Hatelafj 
1 V. 232. With respect to the discretionary power of diocesans, see Jftf Womam 
V. , 5 Ves. 824, and the note to that case, ante. 



HANSON, Ex parte. 

[1806, April 19, 22.] 

Set-off in bankruptcy of a separate debt from the estate against a joint debt to 

it (a) ; and liberty to prove ue balance under the Commission. 
Jurisdiction in bankruptcy, equitable as well as legal, [p. 348.1 
Assignees subject to all equities, attaching upon the bankrupt (&), [p. 349.] 

At the time of the bankruptcy of Castell and Powell, Hanson and 
Williamson were indebted to them in a joint bond : the former as 
principal, the latter as surety ; and Hanson was a creditor upon 
them, on his separate account. The assignees having brought an 
action, Hanson presented a petition ; praying, that he may be al- 
lowed to set-off; and to prove the balance (I). 

The Solicitor General [Sir Samuel RotniUy] and Mr. CooJce in 
support of the petition, admitting, there, can be no set-oif at law be- 

(a) See note (a) to Stephens, Ex parU, ante, 11 V. 24; 1 Stephens, N. P.^683. 
As to equitable set-off, see James v. Ktfntder, ante, 5 V. 108, note (a), 110, 
note (a) ; Qutnttn, Ex parte, anUy 3 V. 248, note (a). ^ It may be stated," says Mr. 
Justice Story, " that at law, and in bankruptcy, and indeed in Equity generally, 
there can be no set-off of joint debts against separate debts, unless there be some 
special agreement between the parties to that effect, or some equitable circum- 
stances, creating it in the particular case." Stoiy, Partnership, §395. See 2 
Story, Eq. Jur. § 1433, et seq. See Stewart v. Chamberlin, 6 Dana, 3a 

(a) See MUford v. Mitford, ante, 9 V. 87, note (c), and cases cited ; 2 Story, Eq. 
Jur.U411. 

(1) See this case more fully stated upon the Master's Report, /MMf, vol. xviiL 
232, and the special ground, upon which this judgment was affirmed by Lord 
Eldon ; that the joint debt was only a security for a se]iarate debt Upon the gen- 
eral point see the note, ante, vol. iii. 248, Ex parte ^}dntin. 
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tween joint and separate debts, insisted « upon the right to set-off 
upon equitable principles ; as in Ex parte Stephens (1). 

Mr. Richards and Mr. Heald, for the assignees, argued, that gen- 
erally speaking, it is equally clear in equity as at Law, that a 
[* 347] joint debt cannot be set-off * against a separate debt ; dis- 
tinguishing the case cited, as turning upon the fraud ; the 
circumstances being considered as matter of relief. 

The Solicitor General [Sir Samuel RomiUy]^ in reply. — ^It is true, 
the case Ex parte Stephens was decided upon equitable grounds, 
viz. the fraud : equity being administered in bankruptcy. But the 
only effect of the fraud was to constitute a debt from one party to - 
another ; and the circumstance, that one of the demands had its 
origin in fraud, could not make any difference upon the right of set- 
off. In that case the claim to set-off stood under very different cir- 
cumstances : the petitioner, the sister, being the surety ; and the 
brother the principal : yet it was allowed. This petition is by the 
principal. The surety has a right to be relieved by the principal f 
and is entitled also to the benefit of all the securities the creditor has 
in his hands. So he has a right to money in the hands of the cred- 
itor ; and, if Castell and Powell had continued solvent, the surety 
might have filed a bill against them, claiming the application of that 
money. The consequence is necessary ; that he has a right in the 
bankruptcy to have it taken as part payment of the Joint debt. 

April 22d. The Lord Chancellor [Erskine]. — ^The question 
upon this petition is, whether the petitioner, having a separate de- 
mand against the estate of the bankrupts, can set that off against 
the joint debt of himself and Williamson ; for which an action has 
been brought by the assignees; and whether I ought to prevent 
that action ; and permit Hanson to stand as a creditor for 
[* 348] the surplus of what is due to him * upon his separate ac- 
count. It is not necessary, that I should build the judg- 
ment I am to deliver upon the 'case that was cited, Ex parte 
Stephens (2). It is not necessary to go near so far under the cir- 
cumstances of this case. What appears to have had great effect 
upon Lord Eldon is, that the reason, that induced Miss Stephens to 
be security for her brother, was, that she considered herself a cred- 
itor of these bankers, and therefore that she could make use of that 
fund in their hands for her own security, in case her brother should 
fall under any embarrassment. The difficulty was this. The 
assignees of the bankrupts sued the brother only, not both ; and, 
having a clear demand against him for money actually advanced, 
the Lord Chancellor, exercising in bankruptcy the double jurisdic- 
tion, equitable as well as legal, would not permit them to sue the 
brother as they had defrauded the sister. When it may be neces- 
sary to go that length, there can be no better authority than that 

(1) Jfde, vol. xi. 24. 

(2) ^fiie, vol. XL 24. 
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eminent, learned, and experienced Judge. But in this case I am 
not obliged to do more than Courts of equity were in the habit of 
doing, before the Statute of Set-oif existed ; which Statute was 
made only to prevent security. Suppose, the bankruptcy had not 
occurred. A plea of set-off could not have been put in to an action 
by the bankers : but the moment they obtained judgment HansQn 
would have brought an action ; and, if the surety had paid the joint 
debt, would have re-paid him by the money recovered in that ac- 
tion : if Hanson himself had paid it, he would then have been reim- 
bursed ; and, if they had paid in moieties, they would have divided it. 
So the thing would have been just as if no action had been brought. 
Without the aid therefore of the extraordinary principle 
of fraud, which governed the case Ex parte ♦ Stephens H), [* 349] 
there is a clear principle, that decides this case; that 
assignees in bankruptcy take, subject to all equities, attaching 
upon the bankrupt ; and, as the condition of the bankrupts, if they 
had continued solvent, would as between them and these persons, 
be such as I have represented, that must be the condition of the 
assignees. 

The Order upon this petition must therefore be, that the petition- 
er shall be at liberty to set off so much of the money due to him 
from the estate of the bankrupts upon his separate account, as may 
be necessary to discharge the joint debt from him and Williamson ; 
and that he may prove the residue under the Commission. 



1. Another report of the principal case may be found in 1 Rose, 156. 

2. As to the doctrine -of set-ofl^ see, anUj the note to Ex parte Stephens, 11 V. 
24, with the farther references there ^ven. And that assignees under a commis- 
sion are subject to all the same equities wbich could have been enforced against 
the bankrupt himself, had he remained solvent, see note 3 to Mitford v. Mttfordy 
11 V. 87. The principal case was adverted to by Sir John Leach, when deliver- 
ing his judgment in Ex parte HippinSj and by Lord Eldon when he affirmed that 
judgment : see 2 Glyn &. Jameson, 95, 96. 



(1) .^nfe, vol. xi. 24. 
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HARTOP, Ex parte. 
[1806, April 19, 22.] 

Jurisdiction between Officers; as between the Messenger and Solicitor in 

bankruptcy. 
Commission of Bankruptcy superseded : the petitionine^ creditor absconding. The 

Messenger, having recovered part of his demand m>m him, was permitted to 

bring an Action against the Solicitor for the residue and damages and costs, in 

an action against him, acting under the Commission (a). 
Agent not responsible ; if he names his principal, as the person to be responsible (6), 

[p. 352.] 

This Petition was presented by the Messenger under a Commis- 
sion of Bankrupt, upon the petition of George Sanders ; praying, 
that the solicitor, who sued out the Commission, or the petitioning 
creditor, or one of them, may pay to the petitioner the sum of 26?. 
13^. the balance due upon his bill of fees, and also the sum of 183/., 
paid by him under an award for damages and costs in an action of 
trespass brought against him ; the bankruptcy not being established : 
and the Commission being superseded ; and the petitioning 
[* 350] creditor absconding. The petitioner had sued * the peti- 
tioning creditor ; and obtained from him payment in part 
of his bill. 

The Solicitor General [Sir Samiiel Romitty] and Mr. CtiUen^ in 
support of the Petition. 

Mr. Richards and Mr. Hart, for the solicitor. — ^The petitioner has 
his remedy at law ; and there is no jurisdiction here. In Ex parte 
Nixo7i a petition of this sort was dismissed with costs. The messen- 
ger under a Commission of Bankruptcy is as much an officer, acting 
under the authority of the Lord Chancellor, as the solicitor. The 
demand is made upon the agent : the principal having failed ; to 
whom the petitioner applied first, and obtained payment in part. In 
Ex parte Nixon the application for payment was made to the solici- 
tor in the first instance. Up to the time of the choice of assignees 
the proper client of the messenger is the petitioning creditor ; and 
afterwards the assignees : Ex parte Hartop (1). There is no per- 
sonal undertaking by the solicitor. 

The Solicitor General [Sir Samuel RomiUy], in reply. — ^There can 
be no doubt of the jurisdiction ; and that orders may be made in 
bankruptcy after the Commission superseded. The jurisdiction over 
the officers of the Court, the messenger, and solicitor, is clear. Be- 
tween these parties the Court has a right to interfere. The case Ec 

(a) See Ex parte SmzOi, ante, 5 V. 700, 707, note (6) of Mr. Hovenden. 

(b) "It is a general rule, standing on strong foundations, and pervading eveiy 
system of jurisprudence, that where an agent is duly constituted, and names his 
principal, and contracts in his own name, and does not exceed his authority, th» 
principal is responsible, and not the agent" See 2 Kent, (5th ed.) 630 ; Dam8 v. 
M'JtikwTj 4 Greenl. 82, note ; Ware, J. In the Cast of the Bthtcca, 1 Ware's Rep. 
205 ; RohiariB v. Mslin, 5 Whar. 313 ; Stoiy, Agency, § 261, and note. 

(1) AnUy vol. ix. 109. 
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parte Hartop went much farther. The solicitor also had absconded 
in that instance. The fraud was immaterial : the persons, against 
whom the order was made, not being parties to the fraud. 
A stronger case cannot be stated ; the messenger having * no [* 361 ] 
choice; being the ministerial officer only of the Com- 
missioners ; bound instantly to obey their warrant. This proves the 
jurisdiction after the Commission superseded, and as against stran- 
gers, not officers of the Court. This has no analogy to the common 
case of an agent, giving up his principal. The messenger does not 
act upon the responsibility of the petitioning creditor ; does not 
know, who he is. If a solicitor will take out a Commission so rashly, 
that there is no petitioning creditor's debt, no effects, no bankruptcy, 
is a ministerial officer, having no discretion, bound to do the act un- 
der the penalty of a contempt, to do all this upon his own responsi- 
bility ? Is he to look only to the petitioning creditor, whom he does 
not know, but who is the immediate client of the solicitor ? Can the 
solicitor, bound to know all the circumstances, refer the messenger 
to that person, whom he does not know ? It would not be proper to 
leave to an action this question, as to the consequence of acts by an 
officer of your Lordship, sitting in a domestic forum between two of 
your officers. 

In Ex parte Nixon under the circumstances it was not necessary 
to decide these points ; nor were they decided. The messenger 
had acted in several Commissions of Bankruptcy, sued out by the 
same solicitor. The petition was presented, and was entitled, in 
those bankruptcies ; and the petitioner, instead of getting his fees 
taxed immediately upon the choice of assignees under the authority 
of the Commissioners, suffered his demand to rest, until the Statute 
of Limitations had run : the order directing, that the solicitor shall 
not set up the Statute of Limitations against an action. It was a 
petition in a variety of Commissions ; and in effect a bill for several 
accounts by a person, claiming a remedy for his own 
laches. He ought to have applied * in each Commission [* 332] 
immediately upon delivering up the effects in his posses- 
sion to the assignees. In Ex parte Hartop (1), Lord Eldon thought 
it so essential to support the messenger, that his Lordship made as- 
signees, in no respect culpable, pay all, that was incurred subsequent 
to the choice of assignees. 

The Lord Chancellor [Erskine]. — This petition has two very 
important objects: 1st, as it regards the justice of this demand: 
2dly, as to the jurisdiction to give relief to the parties, if they are 
in a condition to have it any where. The prayer of the petition is 
material : not, that the solicitor only may pay, but, that either he or 
the petitioning creditor, or one of them, shall pay the residue of the 
petitioner's bill, as messenger, and a farther sum, composed of dam- 
ages and costs, paid by the petitioner under an award in an action 
brought against him. 

(1) Ante, vol. ix. 109. 
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No rule of law is better ascertained, or stands upon a stronger 
foundation, than this ; that, where an agent names his principal, the 
principal is responsible, not the agent : but, for the application of 
that rule, the agent must name his principal as the person to be res- 
ponsible. In the common case of an upholsterer, employed to fur- 
nish a house, dealing himself in only one branch of business, he ap- 
plies to other persons to furnish those articles in which he does not 
deal. Those persons know, the house is mine. That is expressly 
stated to them. But it does not follow, that I, though the person, 
to have the enjoyment of the articles furnished, am responsible. 
Suppose another case. A person instructs an attorney to 
[* 353] bring an action : * who employs his own stationer, generally 
employed by him. The client has nothing to do with the 
stationer, if the attorney becomes insolvent. The client pays the 
attorney. The stationer therefore has no remedy against the client. 

This petitioner insists, that the solicitor must be taken to be the 
person employing him ; to whom he is to look ; not the petitioning 
creditor. The solicitor, undertaking to sue out the Commission, 
goes to his own messenger ; who, being employed by the solicitor, 
has no remedy against the petitioning creditor. But this petitioner 
appears to me to have decided this for himself; having sued San- 
ders, the petitioning creditor ; and having obtained a note from him ; 
which was paid. What color was there for proceeding against him, 
the solicitor being the original undertaker ; and no pretence of a 
joint undertaking ? That objection, that the solicitor employed the 
messenger, the petitioning creditor not going near him, but being a 
total stranger, the messenger therefore being to look to the solicitor 
only, does not lie here ; this petitioner having considered the peti- 
tioning creditor as his debtor ; which could not be, if the messenger 
had been employed by the solicitor. It is not necessary therefore 
to decide the general question. 

As to the jurisdiction, I should regret to find, I have no jurisdic- 
tion. The party, suing out a Commission under the authority of 
the Great Seal, employing the messenger, either himself, or by his 
solicitor, to give it effect, giving a bond to the Great Seal, and res- 
ponsible to the Great Seal for the due prosecution of the Commis- 
sion. I have no doubt of the jurisdiction. The Solicitor, if respon- 
sible in any degree, will be responsible, not only for the 
[* 354] fees, * but also for all the consequences ; as it was his 
duty to direct the messenger to withdraw : for I will not 
put the messenger in a situation of such responsibility. The solicitor 
must also account, if he has any money of Sanders's in his hands. 
Let him make an affidavit as to that. 

April 22d. The Lord Chancellor [Erskine]. — ^The point of 
jurisdiction is clear. Taking it to be admitted, or established, that 
a solicitor takes out a Commission of bankruptcy, or does any other 
act in the administration of the justice of the Court, and, to carry 
into effect that process, whether a Commission of bankruptcy, or of 
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any other description, employs a person, who is an officer of the 
Court, who has a demand upon him, specific, and liquidated, or ca- 
pable of being ascertained by taxation, I would compel the solicitor 
to pay that money ; as the Courts of Law constantly compel attor- 
neys to pay money, manifestly due from them to persons engaged 
in executing the business of the Court. The difficulty is, that this 
demand cannot be clearly ascertained updn affidavit ; but ought to 
be the subject of an action; which this petitioner may bring against 
the solicitor. > 

If it was necessary to give an opinion upon the abstract question, 
independent of the circumstances of this case, which is embarrassed 
by the note, taken from the petitioning creditor by the petitioner, 
there is, I think, great reason to suppose the solicitor liable in gen- 
eral, upon this ground. H^ is applied to by a person, proposing to 
be the petitioning creditor in a Commission of Bankruptcy, perhaps 
at a considerable distance. The messenger has no means 
of informing himself about * that person and his solvency. [* 355] 
The solicitor is bound by duty as well as interest to see, 
that the subject is proper for a Commission, that the party is solvent ; 
and that under all the circumstances the Commission ought to be 
sued out ; and he looks to his principal (1). 

See note 6 to Ex parte Smiih, 5 V. 706. 

(1) In Hartop v. Judtes, 2 Maule & Selw. 438, and 2 Rose Bank. Ca. 263, it 
was held, that the solicitor is not to be regarded in general as the principal. 
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MORSE V. ROYAL (a). 
[1806, Feb. 28 ; March 1, 3, 4, 6, 8.] 

Purchase by a Trustee from the Cestui que trust established under circum- 
stances (h) ; with confirmation and acquiescence (c). 

Answer of one Defendant not evidence against another (d). As to the Answer of 
a mere Trustee, against whom the Plaintiff does not desire a personal decree, 
QiMcre. 

Contracts contrary to the policy of the law, as a deed of gill by a client to an 
attorney, by an heir to guardian, the purchase of a reversion from a young heir, 
a trustee selling to himself, set aside without evidence of fraud (e), [p. 372.] 

Effect of inadequacy of consideration towards constituting fraud (/), [p. 373.] 

(a) See the remarks upon this case in fVhite v. Marquis of Wesimeath^ 3 
Moll. 177. 
(6) As to purchases by trustees, &c. in general, see Campbell v. Walker, anttj 

5 V. 678, note (a) ; 1 Story, Eq. Jur. § 322 ; fVhichcote v. Lawrence, ante, 3 V. 740, 
note (a) ; Fox v. MackreOi, 2 Bro. C. C. (Am. ed. 1844,) 400, 401, and notes ; 4 Kent, 
(5th ed. 438, and notes ; 2 Phil. Ev. Cowen and Hill's notes, (ed. 1839,) 336, 337, 
338. 

(c) The purchase by a trustee of the estate of the cestui ^ trust, is not abso- 
solutely void ; it is voidable only at the election of the cestui que trust. Prevost v. 
Graiz, 1 Peters, C. C. 3(58 ; Harrington v. Brown, 5 Pick. 519 ; Denn v. M^Knighi, 

6 Halst 585. See Wilson v. Troup, 2 Cowen, 196; 5. C. 7 John. Ch. 25 ; Jack- 
son v. Woolsey, 11 John. 446 ; Denn v. Wright, 2 Halst 175. Such sale is capable 
of confirmation. Prevost v. Graiz, and Ja(xson v. Woolsey, vhi supra ; GaUaHn v. 
Cunningham, 8 Cowen, 361. See 1 Story, Eq. Jur. § 345, and notes ; Crowe v. 
Ballard, 3 Bro. C. C. (Am. ed. 1844,) 120, note (c), and cases cited ; Gu^fie v. 
Heaton, 1 ib. 3, note (1), and cases cited ; 1 Sugden, Vend. & Purch. (6th Am. ed.) 
28G, 287 [392], 288 [394], 333 [463] ; 3 ib. 163, 164, [244, 245], and notes. 

(d) In general, the ansioer of one defendant in Chatuxry cannot be read against 
his co-defendant; the reason being, that, as there is no issue between them, there 
can have been no opportunity for cross-examination. 1 Greenl. Ev. § 178; Jones 
v. TSirbervUle, ante, 2 V. 11, note (6). Wherever the confession of any party 
would be good evidence against another, in such case, his answer, a fortiori, may 
be read against the latter. Van Reimsdyk v. Kane, 1 Gall. 630, 635 ; 1 Greenl. 
Ev. 178. See, for other cases, to the point of inadmissibility of the answer of one 
defendant against another, Wharton v. May, ante, 5 V. 51, note (a), and cases 
cited ; 1 Phil. Ev. (Cowen and Hill's ed. 1839,) p. 362, note (650) in 3 ib.931,932 ; 
Clark v. Van Reimsdyk, 9 Cranch, 152, 15p ; Leeds v. Marine Ins. Co. of Jnexan- 
dria, 2 Wheat 380, ;«3 ; Dade v. Madison, 5 Leigh, 401 ; Daniel v. Ballard, 2 
Dana, 296; Fidd v. Holland, 6 Cranch, 8 ; Moseley v. .Armstrong, 3 Monro, 287, 
289; Fanning v. PrUcheU, 6 ib. 79, 80; Blight v. Aanks, ib. 192; Turner v. Hoi- 
man, 5 ib. 411 ; Hayward v. Carroll, 4 Harr. and John. 518 ; THmberlake v. Co^, 
2 J. J. Marsh. 197 ; RundUU v. Jordan, 3 Greenl. 47 ; Webb v. PeU, 3 Paige, 368, 
370; Thomasson v. Tucker, 2 Blackf. 172. 

The above rule does not apply where the defendants have a joint interest either 
as partners or otherwise. 1 Greenl. Ev. § 178 ; Clark v. Van Reimsdyk, 9 Cranch, 
1.53, 156; Chapin v. CoUman, 11 Pick. 331 ; WUluans v. Hodgson, 2 Harr. and 
John. 474, 477. See farther, Wharton v. May, ante, 5 V. 51, note (a). 

(e) See Hatch v. Hatch, ante, 9 V. 292, note (cj, and cases cited ; Campbell v. 
Walker, ante, 5 V. 678, note (a), and cases cited ; 1 Story, Eq. Jur. 322 ; Hmdey 
v. Cramer, 4 Cowen, 718 ; Rose v. Mynott, 7 Yerger, 30; ATewman v. Payne, 4 
Bro. C. C. (Am. ed. 1844,) 350, 352, and notes ; 5. C. anU, 2 V. 199, note (a). 

(/) See Moth v. Atwood, ante, 5 V. 845, note (a), and cases cited ; BvUer v. 
Haskell, 4 Desauss. 651 ; Udall v. Kenney, 3 Cowen, .590; Hough v. Hunt, 2 Ham. 
502 ; Coles v. Trecothick, ante, 9 V. 234a, note (a), and cases cited ; Low v. 
Barchard, aiUe, 8 V. 133, note (a). 
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Nature and effect of confinnation : clear evidence necessary ; if fraud has been 
clearly established (a), [p. 373.] 

Effect of length of time, not as a bar to relief against fraud, but by way of evi- 
dence (6), [p. 374.] 

Effect of length of time, as evidence, in the instance of incorporeal heredita- 
ments (c), Q). 377.] 

Charters, and even an Act of Parliament presumed, Ip. 377.1 

Elffect of laches with reference to the Annuity Act, [p. 378. J 

The object of this bill was to set aside a purchase, by a trustee, 
under the following circumstances : 

John Morse died in 1781 ; seised and possessed of considerable 
real and personal estates in the West Indies ; which by his Will he 
gave to his two sons-in-law Vanheylin and Green, and IVfitchell, 
whom he also appointed executors ; upon trust for the payment of 
debts, and, subject thereto, principally for his natural son. Green 
was also one of the residuary legatees, and had been the partner of 
the testator and his consignee. Soon after the testator's death Van- 
heylin, who had been his agent in the West Indies, came to England : 
and the original contract took place at the end of the year 1784, and 
the beginning of 1785 : the deeds bearing date in December, 1784, 
and the iXh of January following, in consideration of 7500Z. ; which 
sum was paid. The testator's son at the time he entered into this 
contract was about the age of 25, a Lieutenant in the Horse Guards. 
Some time afterwards, upon the representation of Morse, that the 
purchase was at an under-value, another treaty commenced for a 
farther consideration, to be paid to Morse ; to which Vanheylin at 
length agreed : and another deed was executed, bearing date the 
17th of February, 1790 ; by which Morse was to receive 
the farther sum of 7500/. * payable by instalments: the [*356] 
answer representing, that the amount was fixed by the ar- 
bitration of Green ; to whom Vanheylin proposed to refer it ; and 
who awarded the sum of 15,0007. as the value. Of that sum part 
only was received by Morse : Vanheylin becoming insolvent ; and 
Morse taking a dividend with his other creditors for what remained 
due to him on that account : having previously brought an action ; 
and resisted an injunction. Ttie bill was filed after the death of 
Vanheylin against Green and Mitchell, his executors, and against his 
daughter Mrs. Smith, as heir at law and residuary legatee ; suggest- 
ing inadequacy ofconsideration, fraudulent advantage taken by Van- 
heylin of his situation, as trustee, &c. ; and that the recitals in the 
deed of 1790, as to the circumstances of the arbitration by Green 

(a) See 1 Story, £q. Jur. § 30G, § 345, and notes ; Crowe v. BdUnrd^ 3 Bro. C. C. 
(Am. ed. 1844), 117, d sea. and notes. 

{h\ 2 Phil. £v. Cowen & Hill's notes, (ed 1839), 339, 340, in note (307). 

Tne cestui que trust must pursue his remedy within a reasonable time. Hatdey 
v. Cramer, 4 Cowen, 718 ; Precosl v. Grate, 1 Peters, C. C. 368 ; S. C. 6 Wheat 
481 ; Campbell v. Walker, ante, 5 V. 078, note (a), and cases cited to this point ; 
2 Phil. Ev. Cowen & Hill's notes, (ed. 1839), 339, 340, and cases cited in note (307) 
to pasre 160 of 1 Phil. Ev.^, 3 Sugden, Vend. & Purch. (6th Am. ed.) 163, 164, 
[244, 245], and American notes. 

(c) See notes to Hillary v. IVaUer, ante, 239. 
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were false ; and praying; that the purchase by Vanheylin may be set 
aside ; that the trusts of Morse's Will may be executed ; that ac- 
counts may be directed, and the property applied accordingly ; and 
that the residue, after 'payment of the debts and legacies, may 
be divided between the Plaintiff and Green, <&c. according to their 
respective interests. The Defendants Smith and his wife relied prin- 
cipally upon the circumstances, that the purchase was proposed, and 
pressed upon Vanheylin by Morse ; who said, he was determined to 
sell ; and would put it up at Garraway's ; and had attempted to sell 
to other persons ; that there was no evidence of distress ; that the 
title of Morse was not clear ; and was actually in litigation upon an 
appeal to the Privy Council from a judgment in the West Indies, in 
his favor upon a bill filed in 1788: the objection arising under a 
Colonial Act of Assembly, restraining devises in favor of the children 
of negroes or mulattoes ; that the value was fixed by the arbitration 
of Green ; and the suit was not instituted until after the 
[*357] .death of Vanheylin; Green also died, before the * cause 
was heard ; and the suit was revived against his repre- 
sentatives. 
The Plaintiff was proceeding to read the answer of Mitchell and 
Green ; to which an objection was taken by the Defendants. 

The Solicitor General [Sir Samuel Romilly\y Mr. Alexander^ and 
Mr. Leachf for the Defendants Smith and his Wife, in support Qf the 
Objection. — ^The answer of the trustee cannot be read against the 
cestui que trust. The only instance of reading the answer of execu- 
tors is, where they are the only parties. But, when in cases of dif- 
ficulty and importance tlie cestui que trust is brought before tlie 
Court, the executor is in the situation of any other trustee ; having 
no interest to attend to : the cestui que trust being himself before 
the Court. The rule, that the answer of one Defendant cannot be 
read against another, is without exception. The reason of that rule 
is, that there is no opportunity for cross-examination. The only 
object of this suit is to affect the cestui que trust ; and for that pur- 
pose it is proposed to read the answer of the trustee. The residuary 
legatee being made a party, the executor might have been examined 
as a witness. 

Mr. Richards for the Defendants, the Representatives of Green. — 
The evidence ought not to be read with a view to obtain a decree 
against the Defendant Green personally. Where an executor is 
merely a trustee for others, and the subject of the question is prop- 
erty, in which the interest of residuary legatees is con- 
[* 353] cerned, it is not unusual * to direct the cause to stand 

over, that they may be made parties ; and may sustiiin ' 
their own case. Where the Plaintiff therefore brings before the 
Court the persons, substantially interested, not relying upon the case, 
merely as against the executor, he is merely a formal party ; has 
only to state the facts, as to which he is interrogated, and has noth- 
ing to do with the disputes between the parties interested. As to 
real estate, the rule is different ; but the principle the same : the 
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cestui que trust must be brought before the Court, as well as the 
trustee ; who is nothing more than a mere formal party, and may be 
examined as a witness. The Plaintiff, having made his election, 
can have a decree only against the residuary legatee, whom he has 
brought before the Court. 

Mr. Percevaly Mr. Hart, and Mr. Bell, for the Plaintiff. — ^This is 
not the case of a mere naked trustee ; who, if made a Defendant, 
might be examined as a witness against other Defendants. This 
executor could not he examined against the cestui que trust ; and 
therefore his answer is necessary ; as the Plaintiff proposes to use 
it. The object of the suit is to set aside the contract of the 
testator of this executor. Could that person by appointing, as his 
executor, the only witness to the case, to be made against* him, 
deprive the Plaintiff of all his evidence ? Relief against the assets 
of Vanheylin could not be obtained without bringing the executor 
before the Court ; to discover what had been received by him and 
by the testator under the contract, which is impeached. The execu- 
tors being necessarily made Defendants, as it was necessary to have 
a decree against them, the Plaintiff could not examine 
them against the • other Defendants ; Fotherby v. Pate [* 359] 
(I). As to the objection from the interest of Green, in 
the demand against Vanheylin's estate, as being a residuary legatee 
of Morse, whatever may be the complication of Green's interests, 
he must be dealt with, as executor of Vanheylin ; and the account 
must be taken against him. Though a Plaintiff, seeking relief 
against assets, may omit one of two executors, who has not proved 
the Will ; if both have proved, it is absolutely necessary, that both 
should be made parties ; if not, the Plaintiff, aware, that one of the 
executors, his friend, had a large balance in his hands, might sue 
the other. The only exception to the rule, that executors must be 
sued jointly, is, where an executor has not proved. In Bawyer v. 
Covert (2) the Plaintiff alleging, that he did not know, who was 
the other executor, prayed a discovery as to that from the Defend- 
ant ; and a demurrer was overruled. If, though the executor is not 
interested in the dispute, he alone knows the facts, upon which the 
right as between others turns, the Plaintiff may examine him ; and, 
having obtained that examination, may have a decree against him to 
transfer the property, according to the rights, so discovered. The 
object of this suit is to obtain a great portion of property from Van- 
heylin's executors upon the ground, that, instead of performing his 
trust, he had converted to his own use both the*real and personal 
estate, which was the subject of it. The executors had to pay debts, 
still unsatisfied, to a considerable amount. No effect therefore 
could have been obtained by making the residuary legatee alone a 
party : the interest of all the creditors and legatees of Vanheylin, 
which the executors are bound to protect, being in contention before 

(1) 3 Atk. 603. 

(2) 1 Vem. 95. 

VOL. XII. 16 
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the Court. ,CouId the Plaintiff, enforcing a claim against the per- 
sonal estate, examine the executor, standing precisely in the place 
of the testator himself? Then, could the testator by making 
the only witness to the particular transaction his executor prevent 
the relief? 

The Solicitor General [Sir Samuel RomiUy]^ in reply. — The ques- 
tion, whether this answer can be read against the residuary legatee, 
or, whether it can be read against the executor Green himself, is the 
same : as the decree, though in form against the executor, will be 
substantially against the residuary legatee ; to whom he is to account 
for the assets ; being not in any respect personally liable, but as a 
mere trustee, holding her property in his hands. This answer must 
be offered to the Court, either as evidence, or as an admission upon 
the record. In either view it cannot be received without a violation 
of established principles. First, it is liable to objection, as evidence 
ex parte. The residuary legatee has no opportunity of cross exam- 
ination : and until the cause is heard, has not even the means -of 
knowing, that such evidence has been given. Secondly, such evi- 
dence would be liable to objection at Law ; and in the shape of de- 
position would be suppressed : the questions, as expressed in the 
Bill, being necessarily leading. The Plaintiff tenders to the heir 
and residuary legatee an issue u[Son every fact alleged by the Bill. 
Her answer denies the facts, constituting the supposed fraud. Issue 
is regularly joined between them ; and then another part of the 
record is offered ; amounting to an admission upon the record, the 
answer of another Defendant ; who did not take issue upon the 
facts, but admits them all. Can this Defendant be bound by that 
admission ? Can a short answer, perhaps by a person friendly to 
the Plaintiff, admitting every thing, have this effect ? The conse- 
quences of such a practice prove it to be most irrational 
[*361] *and absurd. The answers coming in at different times, 
issue may be joined upon the first, that comes in. Sup- 
pose, Mrs. Smith's answer had come in, a replication filed, witnesses 
examined ; and, that she had at great expense proved, that Green 
had examined all these accounts, and other circumstances, repelling 
the imputation of fraud ; and Green afterwards should by his answer 
admit, that he had not examined the accounts, and the other allega- 
tions ; which would put an end to the case. Though the Plaintiff 
might be deprived of the evidence of the witness, if he was made 
executor, that Vould not prevent the discovery in this Court. The 
point in Fotherbyvt. Pate (I) is only, that the executor cannot be a 
witness for the estate : that is, a witness for himself; which there- 
fore cannot apply to this case, in which the object is to procure evi- 
dence from the executor against the estate. This answer is offered 
as evidence of a transaction, which took place long before Green 
was executor ; when he was an arbitrator between Vanheylin and the 
Plaintiff in this suit : not to prove any thing done in the course of 

(1) 3 Atk. 60% 
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his office as executor, by which he might in that character bind the 
parties interested. 

The Lord Chancellor [Erskine]. — As a general proposition, the 
answer of one Defendant is evidence against him ; but cannot be 
evidence against another Defendant ; who has no opportunity of 
cross examining. Objections of this nature frequently occur at law ; 
where it is frequently necessary to hear what may produce consider- 
able prejudice against persons, who ought not to be implicated. In 
the administration of Criminal Justice, for instance, where parties 
unconnected are charged with a conspiracy, one may ad- 
mit *the whole charge as against all: his admission, [*362] 
though evidence against himself, is clearly no evidence 
against the others. So in trespass, where the Defendants may 
be found severally guilty, or not guilty, a witness may say, he heard 
one acknowledge, that he committed the act with the others. That 
is decisive against that one ; and, as it is legitimate evidence against 
him, the Court must hear it; thought it is no evidence against the 
others. 

In my view of this case it is not necessary to determine, whether 
a trustee, against whom the Plaintiff does not desire a personal de- 
cree, may be examined. My opinion is, that these answers may be 
read for the purpose, and only for the purpose of showing, what 
funds came to these executors ; what debts there were ; the value of 
the estate ; &c. But beyond that Green could not possibly be a 
witness ; being interested in setting aside these deeds ; standing in 
the double capacity ; as executor of Vanheylin, and therefore a 
proper Defendant ; but also taking an interest as legatee under the 
Will of Morse ; and on another ground ; that these transactions 
took place, before he was executor ; and have no relation to his 
character, as executor. The answer therefore must be received as 
to the particulars I have mentioned ; but will not be evidence to af- 
fect the other Defendants, Smith and his wife, as to any collusion, or 
any thing, not done in the character of executors ; particularly as to 
that reference to Green to fix the value ; upon which the last trans- 
action took place. 

The Answer was read. 

* Mr. Perceval, Mr. Hart, and Mr. Bell, for the Plain- [* 363] 
tiff. — Under the circumstances of this case this purchase 
cannot stand : a purchase by a trustee from the Cestui que Trust ; 
acting upon the representation of the trustee ; who took advantage 
of the ignorance of the Cestui que Trust, and the pressure of his 
circumstances ; which by the management of the trustee could be 
made more pressing ; followed by what is called a deed of confirma- 
tion ; containing false recitals : the party, who sold not in posses- 
sion ; and under circumstances, that made him not sui juris : the 
party purchasing in possession of the whole estate. Upon the rela- 
tion between the parties, attended with such circumstances, a Court 
of Equity will not permit this purchase to stand. A trustee cannot 
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purchase from his Cestui que Trust without perfectly informiDg him 
of the nature and value of the subject ; opening his eyes, dischaig* 
ing himself from the situation of trustee, and placing himself in an 
adverse situation. The circumstance, that the money is not paid at 
the execution of the contract, is a material badge of fraud in these 
cases. As to the objection of delay, in many cases delay for a much 
longer period has been insisted upon in vain ; as in Beaumont v. 
Bouhbee (1). So, in the late case of PurceU v. MNamara (2) ail 
the deeds were swept away; though many acts of acquiescence 
were insisted on. 

The peculiar protection, given by the Court to young heirs, is ex* 
tended beyond the strict interpretation of that word ; comprehend- 
ing persons, entitled to reversionary property from any quarter ; per- 
sons treating with guardians ; or those, who are in the na- 
[* 364] ture of * guardians ; for it is not necessary, that they 
should be so strictly, if they possess property in the nature 
of guardians : Sir John Bamardisian v. Lingood (3). Gwynne v. 
Heaton (4). Pierse v. Waring (5). The principle of the relief is 
not merely youth and inexperience ; for any transaction, while the 
account remains unsettled, shall be set aside, as long as one party is 
in the power of the other. Another class of agreements, at which 
the Court looks with great jealousy, is that between trustees and 
Cestui que Trust : a subject upon which Lord Eldon states his opinion 
with great precision in Gibson v. Jeyes (6), Ex parte Lacey (7), and 
Coles V. TrecothicJc (8) ; that a trustee, before he can treat with his 
Cestui que Trusty must dischaige himself from the office of trustee ; 
and communicate all the knowledge he has acquired. What Lord 
Hardwicke says in Lord Chesterfield v. Janssen (9), is rational and 
sensible, with reference to the principle, stated by Lord Eldon ; that 
it is incumbent upon parties*in such a situation to show, that all is 
fair and proper. 

As to the doctrine of confirmation, the party must not remain in 
the situation, in which he was, when the imposition was originally 
practiced upon him ; whether that was a state of ignorance or dis- 
tress. In Cole V. Gibbons (10), Cole v. Gibson (11), and Taylour v. 
Rochford (12), the ground, upon which transactions of this 
description may be confirmed, appears. In Lord Chesterfield 

(1) j^n/e, vol. V. 485; vii. 599. ' 

(2) Post, vol. xiv, 91. 

(3) 2 Atk. Ida 

(4 3 Bro. C. C. 1. 

(5) Cited 1 Ves. 380; 2 Yes. 548. Stated from the Register's Book in Mr. 
Cox's note, 1 P. Will. 1 18. See Hatch v. Hatdi, anU, vol. ix. 292. 

(6) AnUj vol. vi. 267. 
(7 .OnU, vol. vi. 625. 
(8) AnU, vol. ix. 234. 
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V. Janssen (1) the Lord Chancellor and Judges held, that the 
party confirming should know all the circumstances: and should 
stand so unconnected with the preceding transaction as to have 
the complete power of determining, as upon an original act, 
whether he would do it, or not. In Crowe v. Ballard (2) Lord 
Thurlow held clearly, that the confirmation could not be by an act 
done under the influence of the former transaction. Cocking v. 
Pratt (3) ; and Griffith v. Trapwely there cited ; where though the 
agreement had been confirmed by decree, it was upon a bill of re- 
view set aside. Wiseman v. Beake (4) is a strong authority. The 
relief is administered, not only for the sake of the individual, but 
upon grounds of public policy. 

The Solicitor General [Sir Samuel RomiUy], Mr. Alexander, and 
Mr. Leacky for the Defendants, Smith and his Wife. — The law of 
this Court is not, that a trustee may not purchase from his Cestui 
que trust (5). It was never determined, that a contract should be 
set aside merely upon that point ; and Coles v. Trecothick is an ex- 
press decision to the contrary ; and was not under any peculiar cir- 
cumstances ; except that Trecothick knew, that Coles, to whom he 
sold, was constituted a trustee for the sale of the estate ; and con- 
sented to sell to him : yet it was held, that the contract should stand. 
It is true, the Court looks with great jealousy upon a contract be- 
tween such parties ; and it is incumbent upon the trustee, if a suit 
is instituted during his life, to prove, that the Cestui que trust knew, 
not only that he was selling to his trustee, but also, what 
he was selling ; * and that he had all the information the [* 366] 
trustee could give him. That however is the law of the 
Court only where the transaction is impeached during the life of the 
trustee : imposing upon him the necessity of showing the purity of 
the transaction only where it is possible for him to do so ; and a per- 
son, who by his delay has- made that impossible, as in this instance, 
cannot expect the interference of the Court. The trustee, who alone 
knew, whether the information was given, and all the other circum- 
stances, died, before the transaction was impeached. In such a case 
every thing is to be presumed against the Plaintiff: viz. that the 
trustee could have shown to the satisfaction of the Court all the cir- 
cumstances relating to the property, as well as the exact amount 
of it. 

The circumstances of the subject of this trust must be taken into 
consideration. A sale immediately after the death of the testator 
would in the instance of a West India estate have been most des- 
tructive. A considerable part of the property consisted of debts ; 
which could not be immediately paid. As to the objection, that the 
consideration was not immediately paid, the contract was to pay, not 

(1) 1 Atk.301; 2Ve8. 125. 

(2) 3 Bro. C. C. 117; avU, vol. i. 215. 

(3) 1 Ves. 400. 

(4) 2 Vera. 121. 

(5) See the note, a'nJU, vol. iii. 752, to Hlaehcote v. liawrence. 



366 M9B9E «. ROTAI«. [1806* 

in ready money, but by instalments. A contract cannot be set aside 
merely upon the inadequacy of the consideration. The test, repre- 
sented as Lord Thurlow's (1), that the inequality must be so gross 
as to produce an exclamation.^depending upon the particular dispo- 
sition and temper of the Judge, cannot be just. This must also be 
considered with reference to the large premium upon remittances by 
bills payable in London : so that 100/., paid in the island^ will not be 

more than 752. here : the casualties and fluctuation, to 
[*367] which property of this nature is * liable ; and the doubts 

as to Morse's title ; subject to which Vanheylin purchased. 
All these circumstances must have great weight upon the question as 
to the adequacy of the consideration. 

Then the transaction of 1790 is a complete confirmation. Con- 
tracts that are considered as against public policy, are to be laid 
out of view, not admitting confirmation : as marriage-brocage bonds, 
&c. But that doctrine is never applied to the case of a person, 
taking advantage of another in a bargain ; and the case of trustee 
and Cestui que trust fall within that class. The Court has said, not 
that contracts between trustee and Cestui que trusty but that a sale 
by a trustee to himself shall be set aside on principles of public 
policy ; without regard to the fairness of the transaction. The case 
of Cole v. Gibbons (2), an extremely material case, determined by 
one of the greatest of your Lordship's predecessors. Lord Talbot, has 
established the law upon this subject. In this case, as in that, the 
proposition came from Morse, not from Vanheylin ; and Morse had 
attempted to sell to other persons. That is an instance of a most 
extravagant bargain : advantage taken of extreme misery : circum- 
stances, to which the original transaction in this case cannot be 
compared. The case (3), before Lord Cowper, referred to in the 
note, is another instance of confirmation ; where the first transaction 
was the effect of distress. Mr. Cox in his note states the accurate 
result, that the party must be fully apprised of his right to be 

relieved, &c. Taylour v. Rochford (4) has no applica- 
[*368] tion : the act supposed to be a confirmation, * being as 

much tainted by fraud as the original transaction. 
In Crowe v. Ballard (5) Lord Thurlow did not mean, that there 
can be no confirmation, unless the original transaction is quite un- 
done and annihilated. If that is the effect, there would be incon- 
sistency in describing the second transaction as a confirmation. It 
is a new transaction. The case of Beaumont v. BouUbee (6) turned 
upon such particular circumstances, that it cannot be an authority ; 
and was a case, not of confirmation, but of long acquiescence 
merely. PurceU v. M^Namara also depends upon a great variety of 
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circamstances. If the party, aware, that he was deceived, and had 
a right to set aside the transaction, as he had not a knowledge of 
the accounts, upon mature deliberation chooses, in consideration of 
a farther sum to say, he will not then look into the accounts, but 
will confirm that transaction, which he knows he may set aside, it 
would be impossible to impeach that confirmation : yet his eyes are 
not more open in the second transaction. He knows nothing of the 
accounts then ; and does not look into them. Suppose this suit 
compromised : upon the same ground, the Plaintiflf may come at a 
future time ; alleging, that still he knows nothing of the accounts ; 
and therefore is entitled to set aside the compromise. Is it possible 
to set aside this second transaction, five years afterwards ; upon 
which 7500Z. more is paid : the party five years older ; a man of the 
world ; guarded against transacting with trustees, and with this trus- 
tee particularly ? If that can be done, there can be no 
confirmation. The consequences *of the delay must be [*369] 
considered : families acting upon their supposed rights ; 
putting the property in settlement, and applying it to other occasions. 
The mischief extends far beyond the mere loss of evidence. Ad- 
mitting the rule, requiring the trustee to give all information to the 
Cestui que trust, and to show that in a Court t>f Equity, the laches 
criates an exception. Upon that the presumption is the other way ; 
and the Cestui que trust must sliow clearly by evidence, that a fraud 
has been committed. Upon Green's answer it must be presumed, 
either that Morse had examined the accounts, or, that Vanheylin 
supposed he had. 

Mr. Perceval, in reply. — ^The rule is clear, that a trustee cannot 
buy from himself. The transaction does not vary his situation and 
character. He was trustee before ; and he continues so. But it is 
not contended, that a trustee may not buy from his Cestui que trust. 
Such a transaction is however attended with great difficulty ; and 
cannot prevail, except under such circumstances, with such guards 
and protection, accompanying the individual, that the trustee will 
be enabled, not merely to answer a case, to be made against him, 
but to show for himself that he has done every thing, that his duty 
as trustee required. The cases before Lord Eldon, who with his 
great experience in the principles of this Court, felt extreqiely strong 
upon this point, Gibson v. Jeyes (1), Ex parte Lacey (2), and Coles 
V. Trecothick (3), contain in a short compass the principles, that are 
to be applied to this case. The Court must be satisfied, that all 
the duties of the character have been performed. It is 
*,upon him to show, that he has made the disclosure, and [* 370] 
given the fullest consideration. The Cestui que trust has 
not shown to the contrary. The reason of this protection is, not 
that the trustee actually has more knowledge than the Cestui que 
trust; but as he is in a situation, which may probably enable him to 

(1) Ante, vol. vL 267. 

(2) Ante, vol. vi. 625. 

(3) AnU, vol. ix. 234| 
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know more, the general rule is established, that he shall not deal» 
unless he shows distinctly, that he has done all this, and guarded 
the interest of the Cestui que trusty as he would have guarded it in' a 
sale to a third person. 

The circumstances of Coles v. Trecothick (1) have no analogy to 
such a case as this. All the management of the sale was in Mr. 
Trecothick. It was a trust only in form : the trustees not interpos- 
ing ; in fact a sale by the Cestui que trust himself, having all means 
of knowledge : the trustees having none. Yet the Lord Chancel- 
lor acknowledged, that it was a case most difficult to be made out. 
Trustees continually endeavor to get out of this rule ; of which in- 
stances frequently occur ; particularly upon trusts of West India 
estates. Evidence has not been produced of the youth of the Plain- 
tiff, nor as to his distress. He had no probable source of wealth ; 
a military officer, the natural son of a West India merchant ; and 
this is met only by general evidence, that he was in eilsy circum- 
stances ; and kept a carriage afterwards. 

As to the confirmation, in Crowe v. Ballard (2) Lord Thurlow 
lays down the true principle ; that, if a man gives a new bond under 
an idea, that the old one may be enforced against him, 
[*371] there is no confirmation; as he *is not in a situation to 
be master of himself. If that were not the principle, such 
person would be in a worsejcondition, than if the rule did not exist. 
The Court must therefore see, whether in this transaction of 1790 
Morse stood in this situation, that not only he, dealing with Vanhey- 
lin, asserted his right to be relieved from that bargain, but that 
Vanheylin acknowledged that. The result of the evidence is, that 
Vanheylin insisted upon the validity of the conveyance ; holding 
over him the effect of the former bargain. This therefore is not 
within the rule, laid down by Lord Thurlow. There is no more 
foundation for the confirmation of 1790, than for the original con- 
tract of 1785. No offer appears to relinquish this bargain. These 
circumstances would not amount to a ratification ; even if Morse 
knew, he was at liberty to relieve himself from the bargain ; which 
however does not appear. The law upon this subject was not 
known at that period ; as it is now. The conclusion is, that neither 
can the original contract be upheld, nor the confirmation : the re- 
cital being falsified ; viz. that there was a reference to Green to 
settle, what sum should be paid ; and as to that Wiseman v. 
Beake (S) is a strong authority.- 

The Lord Chancellor [Erskine]. — The authorities, connected 
with this case are not many ; and the principles are perfectly clear. 
One class of cases is that of contracts, that may be avoided, as being 
contrary to the policy of the law ; which are interdicted for 
[*372] the wisest reasons. Of that kind are a * deed of gilt, ob- 
tained by an attorney while engaged in the business of the 

(1) jJnfe, vol. ix. 234. 
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author of that gift ; a deed by an heir, when of age, to his guardian ; 
purchases of reversions from young heirs, when of age. The most 
remarkable case is Welks v. Middleton (\)\ in which Lord Thurlow 
said, Middleton deserved to be, and unaer other circumstances might 
have been, an object of that party's bounty ; but the deed, taken by 
an attorney, while he was the attorney of the party, could not be 
supported without striking at the root of property ; referring to 
fValmsley v. Booth (2), and Sanderson v. Closse : both cases of an 
attorney. 

To that class of cases I shall add the case of a trustee selling to 
himself. Without any consideration of fraud, or looking beyond the 
relation of the parties, that contract is void. In the case of the as- 
signee or solicitor under a Commission of Bankruptcy purchasing 
the property, in all these instances, there is no necessity for evidence : 
the contract is interdicted by the policy of the law. I have no diffi- 
culty in saying, I should not have regretted to have found, that the 
rule extending even to such a case as this. Finding, that there is so 
much difficulty in supporting a purchase by a trustee from the Cestui 
gue trust, that the transaction ought to be guarded with that neces- 
sary degree of jealousy, running so near the verge, it might be bet- 
ter embraced under the policy of the Law. 

In Gibson v. Jeyes (3), and Ex parte Lacey (4), Lord Eldon ap- 
pears to have stated, that, to maintain a contract between 
^ trustee and cestui que trust, the relation must be dissolved [** 373] 
or the parties must agree to take the characters of pur- 
chaser and vendor ; that the rule does not preclude a new contract, 
dismissing the trustee from that character. If the relation is dis- 
solved altogether, they cease to be trustee and cestui que trust. But 
the language, in which Lord Eldon expresses himself in Coles v. 
Trecothick (5) sufficiently explains all, that was intended by those 
former passages. His Lordship in that case says, *' a trustee may 
buy from the cestui qtu trust, provided there is a distinct and clear 
contract, ascertained to be such after a jealous and scrupulous ex- 
amination of all the circumstances, that the cestui que trust intended 
the trustee should buy ; and there is no fraud, no concealment, no 
advantage taken, by the trustee of information acquired by him in 
the character of trustee." As to the effect of inadequacy of consid- 
eration, the principle is there put full as strong as I should be dis- 
posed to put it. If the Court can discover, that some advantage has 
been taken, some information acquired, which the other did not pos- 

(!) 1 Cox, 112; cited by the Lord Chancellor from a ms. ; cited by Lord Eldon, 
Chancellor, ante, vol. ix. 2^, in Hatch v. Hatch ; b\so, past, xiii. 52, in Lady Or- 
. mond V. Hutchinson, and 138, ff 'right v. Proud; the Case of a Conveyance, ob- 
tained by the Keeper of a House for Lunatics from a person under his care. 
Huguemn v. Bastley^ xiv. 273; JSltwman v. Payne, ii. 199 ; 4 Bro.'C. C. 35. See 
the note, ante, ii. 204. 
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sess, though it is not to be precisely discovered, inadequacy, without 
going to the length of requiring it to be such as shocks the con- 
science, will go a vast way to constitute fraud (1). 

As to the doctrine of confirmation, it stands upon several authori- 
ties ; where a man, having been defrauded, with complete knowledge 
chooses to come again in contact with the person, who defrauded 
him ; abandons his right to abrogate the contract ; and enters into a 
plain, distinct, transaction of confirmation. But when the or^nai 
fraud is clearly established by circumstances, not liable to 
[* 374] doubt, a confirmation of such ^ a transaction is so incon- 
sistent with justice, so unnatural, so likely to be connected 
with fraud, that it ought to be watched with the utmost strictness, 
and to stand only upon the clearest evidence ; as an act, done with 
all the deliberation, that ought to attend a transaction, the efiect of 
which is to ratify that, which in justice ought never to have taken 
place. 

As to the efiect of length of time, where there is no bar by the 
Statute of Limitations, a Court of Equity will never lay down as a 
general proposition, that though the fact, that imposition has been 
practiced, is established, the party is too late ; and by the accident 
of the death of the person, who might have contradicted him, shall 
be deprived of his right to relief. The true operation of length of 
time is by way of evidence ; and, acknowledging the rule as to deal- 
ings between a trustee and the cestui que trust, and, that the trans- 
action should be more narrowly watched than in the case of stran- 
gers, yet it is to be examined according to the rules of evidence ; 
standing upon the eternal principles of justice ; and recognized by the 
whole theory and practice of the law of England. Considered in 
that way, length of time may have some operation (2) : in what de- 
gree depends upon the circumstances of this case ; which are pecu- 
liar. Particular attention is due to the joint trust, in Vanheylin, 
Mitchell and Green ; owing therefore a joint duty : Green a partner 
with Morse, and consignee. At the date of the original .contract, in 
1785, Morse was an officer; and it does not appear, that he was in 
any particular distress. Green, with all the knowledge he must have 
had of the value of the real and personal estate, and who had mar- 
ried the sister of this young man, was made a co-trustee ; in which 
respect this is much stronger than the case of a single trus- 
[* 375] tee and * cestui que trust. The fair presumption from such 
circumstances is, that imposition would be avoided. The 
objection in the case, that has been cited, of an attorney, having the 
party in his power, is obviated in a great degree ; where there is 
another trustee, consenting : a person of this description ; who de- 
rives no benefit from the contract. This is a peculiar feature in the 
cause. If Green were now living, and proved, that this transaction 
was a fraud, committed by Vanheylin, his testimony would not be 

(1) Ante, vol. L 219. See the note, viiL 137 ; ffhaUey v. }Vhalley, 1 Men 436. 

(2) See the note, anUf vol. ii. 15. 
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entitled to any respect ; the fraud, if any, being committed as much 
by him, as by Vanheylin. 

Another circumstance, deserving attention, is, who first made the 
proposition. This is not a trustee, looking round him; find fixing 
his eye upon this property, as increasing in value. It is in evidence, 
that Morse was determined to sell it ; and, if he could not get what 
he wanted, that he would put it up at Garraway's : that he frequently 
teased Vanheylin to purchase it : who was reluctant ; but at last 
said he would go the length of giving 5000/. The debts, due to 
the estate at that time, were above 113,000/.: in 1790 they were 
1 18,000/. ; debts from all sorts of people : at a great distance : liable 
to accident, from the situation, in the West Indies ; where debts 
and estates are frequently sold upon terms, that at first have the ap- 
pearance of fraud. There is nothing like pretiitm affectionu here. 
Yet I do not join in any panegyric upon Vanheylin's conduct; 
though I may dismiss this Bill ; and I repeat, that I should not have 
been sorry to have found, that the rule reached this case. But this 
is a contract^ that cannot be dissolved except upon legal principles. 

The effect of the transaction in 1790 is this. This gentleman, 
not a minor, not a lunatic, with his brother-in-law, and 
* other assistance near him, finding, that this was a better [* 376J 
thing than he imagined at the date of the contract in 
1785, goes to Vanheylin ; not charging him as having committed a 
fraud, but applying as cestui que trust to a person, who had gained 
an advantage, which a relation at least ought not to take ; desiring, 
that, as the property had improved, either the contract should be 
dissolved, or Vanheylin should give him what it was then worth. 
An application was made to Green, as a common friend : each party 
standing upon his right : the Plaintiff insisting that he should have 
more ; but not on the ground of fraud ; the other referring to the 
PlaintifTs own brother-in-law, standing in the same character as 
Vanheylin ; a man who cannot be supposed to have an interest to 
join in a breach of his trust, for the purpose of defrauding his broth- 
er-in-law, and throwing money into the hands of another person, 
with whom he does not appear to have been connected. There is 
ho evidence of collusion with Vanheylin for that purpose. 

The second transaction, in 1790, is in its circumstances nothing 
like another fraud, growing out of the former: the act of a man of 
full age ; and all these circumstances within his reach and knowl- 
edge. 

It does not rest there. At this time the Plaintiff had by no means 
a title to the estate ; and it is plain, he was perfectly aware, that the 
infirmity of his title constituted one of the considerations of the con- 
tract. That infirmity, resting upon the local law, stood upon a claim 
by no means contemptible ; which was finally determined at the 
Cockpit with great consideration, uj>on an appeal from the judgment 
obtained in Jamaica. 

* The Plaintiff, so far from attempting to rescind what [* 377J 
had passed, brought an action, standing upon his contract, 
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for the remainder of the consideration. The Defendant did not^ 
as in Wisetnan v. Beake (1), endeavor to draw him into a ratifica- 
tion ; but came to this Court, to do what was dishonest certainly ; 
saying, he had a right to the money ; but there was a warranty in 
the contract of his title to the estate ; and insisting, that, until it 
was seen, what became of Edward Morse's claim, the action should 
be enjoined. The Plaintiff, with complete knowledge of all the cir- 
cumstances, (and he could not then be under the age of thirty), in 
his answer to that bill insists, that the Court should dissolve the in- 
junction against him ; and would have obtained the advantage of his 
suit, if not prevented by the insolvency of Vanheylin's estate ; from 
which he took a dividend, founded upon that contract, the existence 
of which he now denies. Upon the case of Wiseman v. Beake^ if 
that case is to be considered as an authority, I do not view this in 
the light of confirmation, but as repelling the evidence. 

The point upon the length of time is put thus ; that I must shift 
the proof from the one to the other. I do not know, that I am to 
go that length. I am to see, that the transaction was fair ; that no 
advantage was taken ; that there was no concealment. Length of 
time operates only, as it does in the instance of rights of way and 
other incorporeal hereditaments, upon the infirmity attending all hu- 
man testimony : where witnesses are suffered to die, before the 
claim is made, much is to be presumed against it. Charters, and 
even an Act of Parliament, as Lord Mansfield says, have been pre- 
sumed (2). In the instance of an annuity, open to objec- 
[* 378J * tion under the act of Parliament (3), the Act being 
imperative. Lord Rosslyn considered the Court bound, 
notwithstanding the party had lain by. But Lord Kenyon's opinion 
upon that was so different, that, where I pressed a case upon him, 
the party not having Iain by, but the witness being dead, insisting, 
that the act imperatively bound the Court, the answer of Lord Ken- 
yon was, that there was nothing in the Act, binding the Court to 
believe an affidavit, that could not receive contradiction. In Sym- 
monds v. Mortimer (4) also Lord Kenyon says, the length of time, 
which had elapsed since the granting of the annuity, and the De- 
fendant's having lain by till the death of the agent, by whom the 
business was negotiated, and till all the evidence of the transaction^ 
except what he himself had disclosed, was lost, might perhaps have 
been a sufficient answer to this application. 

If Vanheylin was living, he might say, the Plaintiff had an ac- 
count ; and there were witnesses, who could prove the integrity of 
the transaction. How is it possible, that length of time shall not 
operate in this way : not to induce the Court to refuse to hear the 

Plaintiff; but that unfortunately without design he has put it out of 

' 

(1) 2 Vem. 121. 

(2) See, arUe, HUlary v. Walier, 239; and the note, vol. ii. 15. 

(3) Statute 17 Geo. til. c. ^6y repealed ; see the note, ante, vol. iL 36. 

(4) Hunt's Ann. 75. 



1806.] VORSE v. ROTAL. 378 

the power of the Court to see the wrong with the distinctness, that 
is necessary, in order to act. 

As to granting an issue, the case could not be made out at law. 
The evidence, the acquiescence, and the length of time, are strong 
against the claim. Green is dead, and, if living, he could not upon 
any principle be admitted to say, a co-trustee and relation had been 
engaged in a scandalous collusion to defraud the Plaintiff. 

The bill was dismissed, without costs. 



t. The general proposition stated in the principal case, that the answer of one 
defendant cannot be evidence against another defendant, it should seem, must not 
be extended to those cases, in which persons, against whom no decree is sought, 
and against whom nothing but their testimony can be demanded, are allowed to be 
made parties ; as to which practice, see note 3 to Cariinright v. HaUley^ 1 V. 292: 
and, where the answer of one defendant amounts to a re^rence to the answer of 
a co-defendant, the answer so referred to may be read against both defendants : 
Ammwnous case, 1 P. Wms- 300. 

2. Evidence is not to be rejected because the party by whom it is offered has 
been, or is concerned in the transactions under dispute as an agent or trustee ; 
such facts go to the credit only, not the competency of a witness : it would be a 
different case if the witness were not merely concerned ndnitterudly, but had an 
interest in the subject of suit : Bridgman v. Green^ 2 Ves. Sen. 629. 

3. An attorney cannot retain a gratuity received from his ckent, whilst the lat- 
ter was in any degree under the management and control of the former ; see note 
2 to J^ewman v. Pcynt^ 2 V. 199 : and as to the iealous watchfulness which Courts 
of Equity exercise m scrutinizing transactions between guardian and ward, even 
when such transactions took place after that relation ceased, but there is room to 
suspect that the influence thence arising has continued and been abused, see note 
2 to Hatch V. HaU^ 9 V. ^12. The principle upon which equity relieves nver- 
sionen from disadvantageous bargains, is stated in notes 5, 6, to Crowe v. Ballard, 
1 V. 215 ; and authorities establishing the extreme difficulty which a trustee will 
meet in attempting to sustain a purchase from his cestui que trust, are cited in note 
1 to ffhidwote v. Laterence, 3 V. 740. Even a considerable inadequacy of consid- 
eration is not of itself enoufifh to vitiate a sale under ordinary circumstances ; but 
when the vendor and vendee stood in the respective situations of principal and 
agent, a very slight degree of undervalue may be sufficient ground for setting 
aside the transaction : a formal confirmation thereof will not avail, unless it can 
be proved that it was freely and spontaneously executed by the vendor, with a fiill 
knowledge that the transaction, which he was so confirming, was impeachable ; 
see notes 2, 3, to Crowe v. Ballard, 1 V. 215 : and as to the effect of acquiescence, 
under such circumstances, see note 4 to the same last-cited case. The true ope- 
ration of length of time is, by way of evidence, raising a legal presumption, which 
fibr the ends of general justice ought to be favored, sec note 3 to HUlary v. 
ffaUer, 12 V. 239. 
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GWYNNE, Ex parte. 

[1806, April lO.] 

Upon the bankruptcy of the purchaser of a chattel, namely, timber felled, whether 
the vendor has a lien, and may prove the deficiency, Qti. 

As to the effect of taking away part of the property sold, and a payment on 
account, as waiving a breach of the condition of sale, requiring security, Qu. (a). 

Stoppage in transitu upon the ground of equitable lien, not of rescinding the con- 
tract (6), [p. 382.] 

Vendor's lien upon a sale of real estate (c), [p. 383.] 

No stopping in transitu after delivery of part (cf), [p. 383.] 

The petitioner had sold by auction timber, which had been felled 
upon bis estate : and by the conditions of sale the purchaser was 
upon being declared so to give security for payment of the purchase- 

(a) Where by the contract of sale of timber trees, the property in the trees 
passed to the vendee subject to a lien created by the contract for the payment of 
the agreed price thereof, and by its terms the possession was to remain with the 
vendor until the money was paid or security furnished, the lien is not destroyed 
by any possession taken by the vendee, authorized by the contract, in the usual 
course of such business. Bradeen v. Brooks, 22 Maine, 463. 

(b) In Clay v. Harrison, 10 Bam. & Cress. 99, Lord Tenterden, C. J. remarked, 
that there does not appear to be any case in which it has been expressly decided, 
witPther the stoppage does, or does not, rescind the contract. ^ 

The point, however, seems to be taken as settled, according to the above note, 
in 2 Kent, (5th ed.) 541 ; Chitty, Contracts, (6th Am. ed.)432; Rotaley v. Bigdow, 
12 Pick. 313; Stanton y. Eager, 16 Pick. 475; W. W. Stoiy, Contracts, § 517, 
and coses in note ; and in JVetohidl v. Vargas, 15 Maine, 314, it was directly de- 
cided that the stoppage of groods in transitu, does not rescind the contract of sale, 
but places the parties in me same situation, as nearly as may be, in which they 
would have been, if the vendor had not parted with the possession. 

The vendee, or his assignees, may recover the goods, on payment of the price, 
and the vendor may sue for and recover the price, notwitlistanding he had actu- 
ally stopped the goods in transitu, provided he be ready to deliver them upon pay- 
ment. If he has been paid in part he may stop the goods for the btdance due him, 
and Uie part payment only diminishes the lien pro tanto on the goods detained. 
2 Kent, (5th ed.) 541 ; MwhaU v. Vargas, 13 Maine, 93 ; Kymar v; Smearcropp, 

1 Camp. R. 109. 

See tlie qusere,how far the vendor should be bound by the sale after being com- 
])elled to exercise his right of stoppage in transitu, in Chitty, Contracts, (6th Am. 
ed.) 432. 

See farther, as to stoppage in transitu, Chitty, Contracts, (6th Am. ed.) 432, <f 
seq. ; 2 Kent, (5th ed.) 541, et seq. ; Long on Sales, (Rand's ed.) 307-338 ; Ross, 
Vend, and Purch. of Personal Prop. 217, et seq, ; No. 34, Law Lib. 112; Stuhbs v. 
lAind, 7 Mass. 453 ; lUsley v. Stubhs, 9 Mass. 65 ; Sekolfidd v. BeU, 14 Mass. 40 ; 
Rowley v. Bigelow, 12 PicL 313; Jordan v. James, 5 Ham. 98; W. W. Story, 
Contracts, § 516, et seq', 

(c) See, as to this lien, 3 Sugden, Vend, and Purch. (6th Am. ed.) ch. 18, § 1, 
2, p. 182, et seq. ; Calor v. Earl of Pembroke, 1 Bro. C. C. (Am. ed. 1844,) 302, 
note (4); BeckeU v. Cordley, ib. 353, 358, note (c); Blackhum v. Gregson, ib. 424, 
notes ; Jiusten v. Halsey, ante, 6 V. 475, and notes ; Ex parte Hunter, ib. 94. 

(d) Chitty, Contracts, (6th Am. ed.) 633; Betts v. Gibbins, 4 Nev. and Man. 64; 

2 Ad. and EL 57 ; Miles v. Gorton, 2 C. and M. 508 ; 2 Kent, (5th ed.) 545, 546 ; 
Bumey v. Poyntz, 4 B. and Adol. 568. The presiunption is, that the part delivery 
of an entire parcel, is intended as a delivery of the whole ; but this may be rebut- 
ted, and if so, the right of stoppage may continue as to the residue nndelivered. 
2 Kent, (5th ed.) 545, 546, note; BuMey v. Pumiss, 17 Wendell, 504; W. W. 
Story, Contracts, $ 525 ; Jktts v. Gibbins, 4 Nev. and Man. 76. 
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money at the time stipulated. That was not done : but the pur- 
chaser took away part of the timber : paid some money on account ; 
and afterwards became bankrupt. The petition prayed, that the 
timber, remaining upon the estate of the petitioner, may be sold ; 
that the money produced by the sale may be paid to the petitioner 
in satisfaction of the sum remaining due under the contract ; and 
that the petitioner may be at liberty to prove the residue under the 
Commission. 

Mr. Cooke, in support of the Petition. — The circumstances of 
this case raise an equitable lien : iShee v. Prescot (1). No differ- 
ence occurs upon the circumstance, that part of the goods remains 
with the petitioner. In a case (2) before Lord Loughborough it 
was held, that, where part of the money is paid, still in the event of 
bankruptcy, if the vendor has not parted with his property, he has a 
right to consider his contract valid : and may prove the difference. 
The case of stoppage in transitu does not resemble the case of lien 
in this respect : in the latter the owner has parted with his property ; 
and some third person has the possession of it. But in those cases 
it has been determined, that notwithstanding payment of part there 
may be a stoppage in transitu : Hodgson v. Loy (3), Feise v. 
Wray (4). In the former case Lord Kenyon * said, the [* 380] 
question was not, whether the contract was to be rescind- 
ed, or not ; but, if the vendor could get back the goods to bis pos- 
session, he had an equitable lien. In Feise v. ^r«ry, Lawrence, Jus- 
tice, asks (5), whether it is to be contended, that if one, to whom 
goods are consigned, accept bills, drawn by the consignor for the 
value, and afterwards becomes bankrupt, before the bills are paid, in 
consequence of which the drawer is obliged to take up and satisfy 
the bills, yet the consignee is entitled to have the goods from the 
agent of the consignor, who stopped them ; and observes, that the 
consignor is entitled to have the whole value, before he parts with 
the goods ; and in case of a partial payment he, who obtains the le- 
gal possession, is entitled to keep it ; and if the vendor has a right 
to stop the goods in transitu, and has stopped them, he has a lien 
on the goods, till the whole price be paid. 

The Lord Chancellor [Erskine]. — ^Have you any case of an 
entire contract, a partial delivery, and stoppage of the remainder ? 

For the Petition, — Sodergreen v. Flight (6) proves that proposi- 
tion. There the contract being entire, and part delivered by the 
captain without receiving the freight. Lord Kenyon held him to 
have a lien on what remained for the whole freight, including the 
freight of what had been delivered. So is Dyer, 29, b. 

These cases proceed upon this ground, that the owner has a right 



(1) 1 Atk. 245. 

(2) 3l8t July, 1800. 

3) 7 Term Rep. 440; see page 445. 
'4) 3 East, 93. 
5) 3 East, 98. 
(6) Cited 6 East 622. 
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to consider the contract as subsisting ; and has a lien upon the part of 
the goods in his possession for the performance of that 
[*381] contract. There * could be no lien, if the contract was 
rescinded. They could not therefore proceed upon that. 
The question of lien must always arise upon a subsisting contract. 
Suppose, part of the property was delivered^ and the remainder was 
to be sent by a carrier ; and in the interval a bankruptcy takes 
place : might not the owner stop in transitu ; and, if he did, could 
it be contended, that he should not be paid for what had been de- 
livered ? Real property cannot upon principle be distinguished from 
personal with reference to such a contract : and there is no doubt, 
that the vendor of real estate, having received part, has a lien in the 
event of bankruptcy ; giving him a right to satisfaction by a sale, 
and to prove the deficiency as a debt under the Commission. How 
can that be distinguished in this respect from a personal contract ? 

The Solicitor General [Sir Samuel Romitty], for the Assignees. — 
The doctrine as to stopping in transitu is not applicable to this state 
of circumstances ; proceeding upon the ground, that it is not too 
late to keep the property, and rescind the contract : so that the ven- 
dor shall not be considered as a creditor. But there is no case, in 
which a vendor, choosing still to be considered a creditor upon the 
estate of tRe vendee, can stop in transitu. In those cases the con- 
tract must be rescinded. The only question is, whether this is 
within the authority of Bowks v. Rogers (1). For that purpose 
the petitioner must make out, that a contract for the sale of trees is 
of the same nature as a contract for the sale of real estate. It has 
been held, that it was not necessary, that a contract for the sale of 
timber should be in 'writing, as it was only a chattel. This timber 
is actually cut. The lien has always been confined to 
[* 382] * real estate ; as to which the right is clear upon PoUex- 
fen V. Moore (2), and many other cases. This is purely 
equitable doctrine ; administered also in bankruptcy ; that the party 
may not be put to file a bill. But there is no instance of that lien 
in favor of the vendor of a personal chattel. 

The Lord Chancellor [Erskine]. — Is there any instance of de- 
livery of the key of a warehouse ; in order, that the purchaser might 
take out at his own election what he had purchased, where, after 
part had been taken away, the purchaser become bankrupt : could 
the vendor stop the remainder ? 

Mr. Cooke, in reply. — In that case the delivery of the key would 
put an end to the right ; the delivery of the key being a delivery of 
the whole. 

The Lord Chancellor [Erskine]. — So, it may be contended, 
that the access given, for the purpose of taking away the property, 
is equivalent to delivery of a key. In Hodgson v. Loy (3) Lord 
Kenyon denies, that the cases as to stopping in transitu proceed 

(1)1 Cooke's Bank. Laws, 123 ; 8th edit by Mr. Roots, 146. 

(2) 3 Atk. 272. See Trimmer v. Bmme, ante, vol. ix. 209, and Xhff note, vi. 480. 

(3) 1 Term Rep. 440. 
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upon the ground of rescinding the contract ; and oonsiderB them as 
cases of equitable lien (1). There is a strong analogy between this 
case and Bowles v. Rogers (2) ; except that the one is a case of 
real estate, the other of personal. The difficulty I have 
at present * is this. This timber, having been cut down, [* 383] 
was lying upon the estate of the petitioner ; and the bank- 
rupt, having been solvent, purchased it, took away part The lib- 
erty to go there, and take it away, is just as much as the delivery of 
a key. There is no instance of stopping in &ansitu where there 
has been delivery of part. My first impression is against this peti- 
tion, which seems inconsistent ; seeking to establish a lien, and yet 
to prove under the Commission. 

April 22i. The Lord Chancellor [Erskine]. — ^The difficulty 
I had upon this case still remains ; and the point can be determined 
only by a Court of Law. Where the sale before the bankruptcy has 
proceeded to the length, that either a total delivery has followed, or 
such a partial deUvery, as both in law and equity prevents the stop- 
page in transitu^ the property is vested in the purchaser ; and then 
it is impossible to take it from the assignees, who might bring tro- 
ver. A farther difficulty arises upon the clause, providing, that the 
purchaser, when declared, shall give security for payment of the pur- 
chase-money at the time mentioned in the conditions. That security, 
which ought to have been given immediately, never was given. 
The purchaser therefore not having complied with the conditions of 
sale, this party was not bound to deliver the timber ; and therefore 
the contract was abandoned, and the property did not pass to the 
purchaser. But after the time, at which he ought to have given se- 
curity, which was immediately upon being declared purchaser, he 
took away part of the timber : whether by consent, or not, does not . 
appear ; and part of the purchase money was received 
upon account. That * raises a material question at law ; [*384] 
whether that is not a waiver. 

Therefore let the timber remaining upon the estate be sold, and an 
action of trover be brought by the assignees against the petitioner : 
if the verdict is for the Plaintiffs, the money to be paid to them ; and 
the petitioner must prove his whole debt : if for the Defendant, then, 
giving credit for the money produced by the sale, he may prove the 
residue. 

1. As to the lien which a vendor of real estate retains for the amount of the 
purchase-money, see, ante^ note 2 to Ex parte Hunter^ 6 V. 941, and note 3 to 
.Austen V. Hofacy, 6 V. 475. 

2. Where goods have even been consigned to a vendee, but the delivery has 
not been completed, or there has been no complete delivery of any pari of the sub* 
ject of one entire cotUrad^ if the insolvency of the purchaser become known to the 

(1) The actual possession must be regained. A Court of Equity has no juris- 
diction by bill to stop in transitu, Goodhart v. Lowey 2 Jac. & Walk. 349. 

(2) 1 Cooke's Bank. Law, 123; 8th edit. 14a 

VOL. XII. 17 
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vendor, or if, from any other circumstance, he have reason to apprehend that he 
shall be defrauded of just payment, he will be allowed to stop the soods in tranr 
gUu: Bloxham v. Sanders, 4 Bam. & Cress. 949; Cratosheof v. Eades, 1 Bam. & 
Cress. 139 ; S. C. 2 DowL & Ryl. 290; 5Zt% v. Heyuford, 2 H. Bla. 509; Ham. 
mond v. ^ndenon, 1 N.R.71; fiftgifey v. -flow, 5 Taunt 631 : the material ques- 
tion in such cases will be, whether there hha or has not been an executed delivery ; 
{Sioveld V. Hughes, 14 East, 316 ;) but it must also be recollected, that, if the first 
vendor does any thing which can be considered as sanctioning a resale by his ven- 
dee, that destroys all right of the former to stop tn tnmniu : Howes v. Waison, 2 
Bam. & Cress. 543. The right of stopping m transitu is founded wholly on equi- 
table principles ; (LiMarrow v. Mason, 6 £ast, 25, in note ;) and a material ques- 
tion in all such cases is, whether the purchaser has acted fairly and honestly, or 
with a design to deceive and defraud: Salomons v. JS/issen, 2 T. R. 681. Yet 
there is no instance of stopping tn transitu (according to the legal sense of that 

Shrase) by a bill in equity : if a party have the right, he may exercise it, by any 
etention of the property short of felony : Snee v. Prescot, 1 Atk. 250 ; Ex parte 
M^Gae, 19 Ves. 609: a Court of Equity will not discountenance the recovery, in 
this manner, of property fraudulently endangered, but it will not interpose to aid 
the recovery bv.such means; for it has been held, that it would be veiy dangerous 
if the Court of Chancery were to assume a jurisdiction to stop tn transitu : Good- 
hart V. Lowe, 2 Jac. & Walk. 352. By analogy to its legal sense, however, the 
phrase is familiarly applied to certain cases of equitable interference, where a 
partv, having a power, has attempted to execute it in favor of volunteers, and the 
fund has been arrested in behalf of creditors : 7\nonsend v. Windham, 2 Ves. Sen. 
11; Harrington v. Harte, 1 Cox, 132. 



M'DOUGAL, Ex parte. 

[1806, April 18, 22.] 

Order after the death of a lunatic for pajonent of a debt, namely, an attorney's 
bill upon a retainer, over-reached by Uie lunacy; and no report of debts : if the 
petition is presented in the life of the lunatic. But the aebt must be estab- 
lished at law. 

The Master disallowed a claim by the petitioner for his bill of 
costs, as attorney for a lunatic : the date of the lunacy, as found un- 
der the Commission, over-reaching the period of the alleged retainer. 
No report was made under the reference, to inquire, what demands 
were outstanding against the lunatic and his estate, and how they 
should be discharged. The lunatic died : but previously to his death 
the petition was presented ; praying that the claim may be admitted ; 
or may be put in a course of trial. 

The Attorney General [Sir Arthur Piggott], in support of the 
Petition. — ^The Solicitor General [Sir Samuel Romilly], admitting, 
that Orders in Lunacy might be made after the death of the lunatic 
upon a report, made previously (1), objected, that in this instance, 
where the report was not made, no direction can be given after the 
death of the lunatic, that will have the eflfect of adminis- 
[*385] tering the assets ; * citing two late cases, Gamefs Case and 

(1) Ex parte Grimston, Amb. 706. 
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Pochin^s Case; and observing, that creditors are not bound in 
lunacy to come in, as under a decree ; the only subject of inquiry 
in lunacy being the benefit of the lunatic, the state of his affairs, 
and what ought to be allowed for his maintenance. 

April 22d. The Lord Chancellor [Erskine]. — ^This is so far 
the subject of an action, as the Master, disallowing the claim, has 
submitted to the Court, that the petitioner must establish his claim 
at law against the administrator. The question afterwards will be, 
whether I have authority to pay out of the assets what may be re- 
covered in that action. My opinion is, that I have that authority. 
In the two late cases, Gametes Case, and PochirCs Case^ the peti- 
tion was refused on the ground, that it was presented after the death 
of the lunatic ; after the time therefore, when the administrator was 
entitled to full possession. But this petition was preferred during the 
life ; and the universal course in that case is to apply the fund in 
discharge of the different creditors ; unless there is reasonable doubt, 
whether the debt exists ; which must be made the subject of consid- 
eration at law ; but, when it is ascertained, that the creditor has a 
demand, it is paid out of the funds of the lunatic. In this instance 
the petition was presented during the life of the lunatic, who has 
died since ; and the only difficulty is that, which is pointed out by 
the Master. 

Therefore let the petition be retained ; that the petitioner may 
bring an action ; and the sum, that shall be found due by the ver- 
dict, shall be paid out of the funds, belonging to the lunatic. 

See, anU, note 6 to Ex parte Bnm^tH 1 V. 453. 
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BRUERE t;. PEMBERTON. 
[1806, April 22, 23.] 

Executor not charged with interest for a balance in his hands, retained under a 

fair misapprehension of his right to it (a). 
Whether interest can be claim^ by petition, the decree containing no direction 

as to interest (b\ Qutfre. 
Commission not allowed to Executor (c): no charge on that account having been 

made in Testator's life. 

In this cause the usual decree had been made for carrying the 
trusts of the Will into execution ; directing the accounts, &c. The 
Master disaUowed the claim of Sir Stephen Lushington, as one of 
the executors of the testator, for Commission, on the ground, that no 
charge on that account had been made during the life of the testa- 
tor ; and an exception to the Report was over-ruled. The effect of 
that being, that a balance of above 2000/. was to be accounted for 
by the executor, the parties, interested in the residue, which was by 
the Will directed to be laid in real estate, to be settled, insisted, that 
the executor should be charged with interest since the death of the 
testator, in 1793. That claim was allowed by the Master ; and an 
exception to the Report upon that point was allowed, without preju- 
dice to the question, as to interest, to be paid by the executor. A 
petition was presented ; praying, that the executor should be charged 
with interest upon the balance in his hands from the death of the 
testator, in 1793. The decree did not contain any direction as to 
interest. The executor by his examination stated, that he had not 
made interest. 

Mr. Richards and Mr. TTiomson, in support of the Petition. — ^The 
Solicitor General [Sir Samuel RomiUy] for the parties entitled in re- 
mainder. — The cases of Longmore v. Broom (1), and Raphaels. 

Boehm (2), are clear authorities for charging the executor in 
[* 387] this manner. The former of those cases does * not proceed 

upon any special ground. It was cited in a late case of 
Wildman v. Jackson, before the Privy Council, as proving the general 
Law of the Court ; that an executor, having large balances in his 
hands, must without any special circumstances be charged with in- 

(a) For cases showing when interest will be charged against an executor, and 
when not, see Tew v. JBorZ of Wtnterton, ante, 1 V. 451, note (c); Pocock v. Red- 
dington, anU, 5 V. 799, note (a) ; Mwton v. Bennet, 1 Bro. C. C. (Am. ed. 1844,) 
359, 361, 362, notes (a) and (h); Casad v. Vernon, 5 Mason, 332; Ram on Assets, 
p. 512, 513; Broum v. Sotdhovae, 3 Bro. C. C. (Am. ed. 1844,) 107, 108 ; Fhtnklin 
v. fHWk, ib. 433, and notes; Longmore v. Broom, ante, 7 V. 124, note (h), and 
cases cited; Williams, Executors, (2d Am. ed.) 1309, 1310. 

(6) Crtuze v. LowUi, 4 Bro. C. C. (Am. ed. 1844,) 316, note (2); 5. C. anU, 

(c) The law is otherwise in most, if not all, of the States of the United States. 
See Chetham v. Nudity, ante, 4 V. 72, note (n); 2 Kent, (5th ed.) 420, and note. 

(1) .^nte, vol. vii. 124. 

(2) JhUej vol. xi. 92 ; post, xiii. 407, 590. 
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terest ; which was admitted by the Master of the Rolls, without the 
least doubt upon it. In this case Sir Stephen Lushington never 
gave the testator any reason to suppose, that he intended to charge 
Commission. There is neither contract nor intention during the life 
of the testator to support that charge ; which is deferred till after his 
death. Though interest does not run upon legacies to the end of a 
year after the testator's death, in the case of a residue the executor 
is bound to pay what he has received for interest from the very 
moment of the death. The subject of demand is a residue of per- 
sonal estate from an executor, who had in his hands a sum of money 
admitted, and not required for any purposes of the Will. The ten- 
ant for life is entitled to the interest of the whole residue. . If a clear 
residue of personal estate can be traced into the hands of an execu- 
tor, and it can be shown, that he has no use for that money except 
for the residuary legatee, the executor is bound to make interest of 
it from the very moment, in which it comes to his hands ; and those 
who are entitled to the interest, must not suffer, by his breach of 
duty. The direction in Langmare v.. Broom to inquire, when the 
balances were in the hands of the executor, shows the principle. 
The delay in making this demand is accounted for. The parties 
interested did not insist, that the funds should be brought into Court 
on account of the executor's claim to retain the chaige for Commis- 
sion. Before the decision upon that claim he could not be called 
upon to pay the fund into Court, or to pay interest. That principal 
fiind, which was the property of the testator at the time 
* of his death, would have been put in a way of carrying [* 388] 
interest ; if that had not been prevented by that claim ; 
which appears now not to have been founded in justice. Miscon- 
duct is not imputed to this executor : but he claimed that, to which 
he had no right, and made that claim after the death of the testator, 
which he did not think fit to raise during his life. He is bound 
therefore to indemnify those, who are interested, for the loss arising 
from his conduct. By the general rule executors are bound, as an 
act of duty, to lay out the funds, so as to produce interest ; and 
when he had this clear balance beyond what was necessary for any 
purposes of the Will, no period for the commencement of interest 
can be pointed out, except the death of the testator. 

It will be contended upon the examination, put in by this execu- 
tor, that he has not made interest of this fund. Perhaps he has not. 
But has he not made advantage of any property in his hands ? If 
he has placed it with his banker, with whom it was necessary that 
he should keep a large balance, is not tdat using it ? Suppose, he 
goes farther ; vesting it in a mercantile concern ; or lodging it in 
the bank, in which he is a partner : that is not strictly making in- 
terest : but it is advantage derived : every banker being obliged to 
keep by him a quantity of dead cash ; and the application of the 
trust-fund to that purpose would leave him at liberty to use his own 
property. But his duty required him to make interest. The case 
of Raphael v. Boehm which goes much farther than this, turned upon 
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the terms of the Will ; requiring the executor to make interest prin- 
cipal. In that instance the executor was charged in a way, 
[* 389] in which it was clear he did not make interest ; * and, wiUi 
half-yearly rests ; which is very unusual ; upon the princi- 
ple, that he was bound, and knew it, to make interest of the interest 
every half-year. It is clear from these authorities, that, if the duty 
of the executor requires him to make interest, he shall be charged 
with it. 

Upon the objection of form, the decree directs an account of 
principal and interest. It is competent to the parties to apply now 
for what they might have had at that time ; and which belongs to 
them as much as the principal. 

Mr. Perceval, Mr. HoUisty and Mr. Hart, for the Executor. — ^In 
Longmore v. Broom (1) the property was given to the executors, in 
trust to dispose of it among the objects in such shares and propor- 
tions, and at such time or times, as they in their discretion should 
think proper ; and the executors conceived, that they had during 
their whole lives to make the disposition. The point ako was not 
at all argued : the original decree directing an account of balances 
in 'the hands of the executors from year to year ; upon which noth- 
ing was contended. 

2dly, Such an Order, as is prayed, cannot be made upon petition, 
unless there is something in the decree to warrant it. Formerly, in 
order to charge interest upon an unliquidated sum, it was necessary 
to make it part of the bill. It has however been determined, that 
by decree interest may be directed, or reserved though not claimed 
by the bill. But so lately as in the case of Weymouth v. 
[*390] Boyer (2), interest was refused, as not * being prayed by 
the bill. Afterwards in Creuze v. Louth (3), before the 
Lords Commissioners, the objection was taken, that interest could 
be given only upon farther directions, not upon a petition ; the ob- 
ject of which is only to execute what is ordered by the decree ; and 
the Lords Commissioners held, that it might be by petition. But 
that was reversed by Lord Rosslyn after a full argument. 

The Lord Chancellor [Erskine]. — I am struck with the objec- 
' tion as to the form ; upon which it will be necessary to look into the 
case of Creuze v. Louth. As to the circumstances of this case, I am 
not disposed to press upon executors. It is clear, that Sir Stephen 
Lushington would have been entitled to Commission ; and the claim 
was determined against him merely on the ground, that he had not 
charged it in his accounts from time to time ; and the judgment of 
the Master upon that is perfectly right. But, until that judgment 
was given against this executor, he might conceive, that he was in 
the common case, entitled to it ; and, if he made no profit, under 
these circumstances it will deserve consideration, whether he should 
be charged. 

(1) ^lUe, vol. vii. 124. 

(2) AnU, vol. i. 416. 

(3) 4 Bro. C. C. 157, 316; anU, vol. ii. 157; see 164, and the note. 
VOL. XII. 17* 
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April 23d. The Lord Chanccixor [Erskine]. — Of late execu- 
tors have been brought to a stricter account than formerly. I find, 
(and I have no disposition to alter it, or to affect any rule concern- 
ing executors,) that, if executors are directed to lay out the fund, 
so as to render it fruitful, and they do not lay it out, but 
* neglect their trust, they shall pay interest. But it would [* 391] 
be too severe to hold, that an executor, who has brought 
in his account, fairly making a claim, that appears to him, and to 
the Court also, to be just, but of which he cannot, from the evidence, 
furnished by his own liberality in not making the charge during the 
life of the testator, avail himself, and the fund, though he consider- 
ed it to be his own, proves by the judgment of the Court to be not 
his, but the testator's, and is ordered to be paid into Court, shall be 
in the same situation, as if he had known it to be the testator's prop- 
erty ; and had neglected his trust. No instance is produced, in 
which the Court has dealt so strongly and harshly with an executor. 
This petition therefore must be dismissed. 

If it was necessary to determine the point of form, there is much 
doubt, whether this can be brought before the Court regularly by pe- 
tition. Lord Rosslyn reversing the Order of the Lords Commission- 
ers, held, that the office of a petition is to carry a decree into execu- 
tion. But it is not necessary in this instance to determine this point ; 
for, if this claim of interest was before me upon farther directions, 
ray judgment under these circumstances would be the same. 

The Petition was dismissed. 



As to the cases in which an execntor will be charged with interest, in respect 
of his testator's assets, see, ante, notes 3, 4, to Tew v. 71ie Earl of WinUrton, 
I V. 451. 



COTTON V. HARVEY. 

[1806, April 21 ; May 7, 19 ; Juwe 3, 6.] 

The Master not ordered to certify, whether he was satisfied with the production 
of papers by a party. 

This Bill filed against a Solicitor, who was the executor of a de- 
ceased solicitor, charged that the Defendant had made use of the 
papers of the testator, for the purpose of obtaining advan- 
tage in his profession, *as a solicitor. The usual decree [*392] 
was made for an account of the personal estate, &c. ; and 
an inquiry was directed, whether any, and what, advantage had been 
made by the Defendant, according to the bill ; with the usual direc- 
tion, that the parties shall be examined, and produce all books, |)a- 
pers, &c. as the Master shall direct. 

A motion was made by the Plaintiff, that the Master should be 
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ordered to certify, whether he was, or was not, satisfied with the 
production made by the Defendant ; upon the ground, that it appear- 
ed by the Defendant's examination and affidavit, that certain bills of 
costs were in his possession, which he had not produced. 

The Solicitor Otneral [Sir Samuel Romilly]^ in support of the 
Motion. — ^The object of this motion is to lay a foundation for an ap- 
peal from the judgment of the Master ; who has refused to certify, 
whether he is or is not satisfied. The Master must make a certifi- 
cate ; and this is the only mode of obtaining it. In a late case of 
White V. Lupton the Court received an application, in some respects, 
though not precisely similar. The subject of the suit was a colliery. 
An order was made, that the Defendant should produce before the 
Master all books, papers, &c. This motion was not necessary : the 
Master immediately upon application to him certifying, that he was 
satisfied with the production. An application was made to the Court 
for an order, that the Master should receive farther interrogatories 
for the examination of the Defendant. Upon that application Lord 
Eldon differed from the judgment of the Master, that the production 
was satisfactory: but no Order was made: the Master 
[*393J upon intimation to him of the Lord * Chancellor's judg- 
ment receiving the fiirther interrogatories ; and the result 
of the farther examination was, that the most material book had been 
withheld. In that instance the Master certified, not that there had 
been any default, to which it was contended his certificate must be 
confined, but, that he was satisfied ; merely that the opinion of the 
Court might be taken by way of appeal from his judgment. 

Mr.' Wm. Agar^ for the Defendant. — ^This motion is contrary to 
practice ; by which the Master is confined to negative certificates. 
The only instance of an affirmative certificate is that of White v. 
Lupton ; which is not an authority for the order now desired ; being 
an application by way of appeal from the certificate, which the Mas- 
ter had granted voluntarily : this motion being for an order upon the 
Master to certify the one way or the other. The most convenient 
and reasonable course is, if there is reason to suppose, that the De- 
fendant has not made a full disclosure, to lay a ground by affidavit ; 
stating the papers, which he ought to produce. Some affidavit is 
necessary ; as this is a suggestion, that the Master has not done his 
duty. The motion, of which notice has been given, is, that the 
Master shall be ordered to certify, whether the Defendant has, or has 
not, produced all| or any of the bills of costs, directed by the decree 
to be produced ; particularly the following ; then specifying bills in 
several .different causes. The order desired is not merely unneces- 
sary, but would be nugatory : and the proper mode of appealing 
from the Masler'-s judgment, which is admitted to be, that the De- 
fendant ought hot to produce those particular bills of costs, is, with- 
out any certificate, an application, that he shall in addition call for 

the production of those bills. 
[*394] * The Lord Chancellor [Erskine]. — ^I find, that it is 
not usual, when the Master is satisfied, that there has been 
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a full production, to certify his satisfaction. It does not appear, that 
in White v. Lupton Lord Eldon would not have made the order de- 
sired, if it had been necessary ; and the result of farther interroga- 
tories exhibited was, that material papers were found, notwithstand- 
ing the affirmative certificate of the Master ; and they were produced 
without an order. There must be some mode of correcting the Mas- 
ter's judgment, if he has been satisfied, when he ought not to have 
been satisfied. There is a clear right to an inquiry, whether the De- 
fendant has such papers, or not. 

A motion was afterwards made upon the merits, that the Plaintiff 
may be at liberty to exhibit fresh interrogatories : the Solicitor Gen-, 
eral insisting, that the Defendant had not given sufficient evidence, 
that he had produced all the papers in his possession. By a farther 
examination, the first being held insufficient, he stated, that he had 
several bills of costs, which he was ready to produce, and which 
would show all, that he had made, &c. (following interrogatories). 
Afterwards having brought in some papers, but many, to which he 
had referred, not being forthcoming, he made a general affidavit, that 
he had brought in all he could find. 

The motion stood over, to give the Defendant an opportunity of 
making a more particular affidavit ; and he afterwards admitted, that 
he had discovered other papers. 

Bt the bill now [18271 before Parliament, "for the amendment of the adminis- 
tration ofjustice in the Court of Chancery," it is proposed, that, when by any de- 
cree or order of the Court, books, papers, or writings are directed to be produced 
before the Master, for the purposes of such decree or order, it shall be in the dis- 
cretion of the Master to determine what books, papers, and writings, are to be pro- 
duced, and when, and for what length of time, they are to be left in his office; or, 
in case the Master shall not deem it necessary that such books, papers, or writings, 
should be left or deposited in his office, then that he may give such directions for 
the inspection thereof, by the parties requiring the same, at such time and in such 
manner as he shall deem expedient 
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GREENAWAY v. ADAMS. 
[R0LL8.-.I8O6, Mat 12, 13.] 

Covenant in a lease not to let, set, or demise, the premises, or any part, for all 
or any part of the Term without consent restrains assignment (a). 

Vendor upon objection to the title sold to another alter notice, that she would do 
so, if the title was refused. Under a Bill for a specific perfonnance or an 
Issue, or reference to ascertain the loss of the first purchaser, a reference was 
directed upon the authority of DmUm v. Stuart {by 

As to the principle, Qu. 

The bill prayed the specific performance of an agreement by the 
Defendant to sell her interest in a public house at Greenwich to the 
Plaintiff Greenaway; who stated himself to be a trustee for the 
other Plaintiff Drummond : or, in case the Defendant cannot make 
a good title, that she may be decreed to refund the deposit, with in- 
terest, and also make satisfaction to Drummond for the loss or in- 
jury he has or may have sustained by the non-performance of the 
agreement; and that an issue may be directed to try, what loss 
and injury the Plaintiff has so sustained ; or a reference to the Mas- 
ter. 

The interest of the Defendant was the residue of a lease for 06 
years, granted to her late husband, and bequeathed by him to her. 
An objection was taken to the title ; on the ground, that the tenant 
was restrained from assigning without the license of the landlord by 
the following covenant in the lease : 

<< And also that the said John Adams, his executors or adminis- 
trators, shall not nor will at any time or times hereafter, let, set, or 
demise, the before mentioned messuage or tenement and premises 
or any part thereof, to any person or persons whomsoever for all or 
any part of the said term of 26 years hereby demised without the 
consent in writing of the said John White and Elizabeth Judith bis 
wife, or the survivor of them, or the heirs and assigns of the said 
John White, for that purpose first had and obtained." 

That covenant was followed by a proviso for making void the 
lease upon such letting, setting, or demising. When the 
[* 396] * objection was taken, the Defendant insisted upon her 
right to assign without the concurrence of the lessor: 
and gave notice to the Plaintiff, that, if he would not take the title, 
she would dispose of it to another ; which she afterwards did. The 
Plaintiff paid 100/. into Court under an Order. 

The Plaintiff Drummond went into evidence of special damage 
by disposing of another business, in which he was engaged, in con- 
sequence of having entered into the agreement with the Defendant, 
and for the express purpose of paying the purchase-money. 

Mr. Alexander and Mr. Thomson^ for the Plaintiff. — ^Tbe first 

(a) See Boardman v. Mostyriy ante, 6 V. 467, and notes; Dwmpoi^s cok^ 1 
Smith's Lead. Cases, (1st Am. ed.) 61, 66, ei acq. [15, 20.] 

(b) See, j9o«f, 401, note; 402, note. 
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question is upon the construction of this covenant. The word " as- 
sign " is not contained «in it : but the intention of both parties to 
prevent assignment is .clear : not only from the nature of the provi- 
sion, but also from the expressions, that are used. The construction 
cannot be, that an under-lease only is prohibited. The expression 
is, '< for all or any part of the term." A transfer for all the term is 
nothing but an assignment. No case has occurred upon such 
words as these : but a question has frequently arisen upon the con- 
verse of them ; whether the lessee has by under-letting committed a 
breach of a covenant against assigning. Against that many reasons 
may be urged : the original lessee still continuing the tenant : the 
relation of landlord and tenant therefore not being changed. But, 
considering the converse of that case*, what motive can be imagined, 
inducing the lessor to restrain an under-lease, and to permit an ab- 
solute assignment of the term ? The words of this covenant, import 
an assignment of the term : one of the words << set " be- 
ing used in the common technical expression * of convey- [* 397] 
ancers ''set over." The strict technical import of the 
word " Demise," from the verb " Dimitto" also is any transfer or 
conveyance ; though by habit it is generally used to denote a partial 
transfer by way of lease. That term is applied to estates in fee- 
simple and fee-^1, according to Lord Coke (1) ; who uses the 
terms " demise " and '" conveyance " as synonymous. The words 
used in this covenant therefore cannot be limited to an under-lease. 
The object of such restrictive clauses is to guard against the change 
of a tenant, a change in the occupation ; applying with more force 
to a transfer of the whole. 

The next question is as to the relief prayed in the alternative : 
either an issue, or a reference to the Master, to ascertain the dam- 
age sustained by the Plaintiff by the de&ult of the Defendant ; if 
she cannot perform her contract : and, if the Court has the jurisdic- 
tion, whether a case is made for that relief. The jurisdiction stands 
upon reason, supported by authority. The Defendant, having part- 
ed with the premises, has deprived herself of the power of perform- 
ing the contract. When the bill was filed, the Plaintiff could not 
tell, that she would not previously to the Report procure the lessor's 
concurrence : as she might clear the title by getting in incumbrances, 
&c. (2). The bill therefore is proper. This relief lyas given by 
Lord Kenyon in the case of Denton v. Stuart (3) : stated by Mr. 
Fonblanque, and by Lord Redesdale, and the present Solicitor-Gen- 
eral, in Brodie v. St. Paul (4). It is true, that is the only case for 
this jurisdiction: but it is an express and considerable 
authority ; frequently referred ♦ to, and always with res- [* 398] 

(1) 2 Inat. Stat Westm. 2. 

(2) See JenkinB v. Hiles, ante^ vol. vL 646 ; and the note, 655. 

(3) In ChttDceiy, July 4, 1786; 1 Fonb. Treat Eq. 43, 176, 180: vol. ii. 438. 
See, poH, vol. xvii. 276, 7\)dd v. Oee, that case stated from Sir Samuel Romilly's 
note. 

(4) Anie^ vol. i. 326 ; see page 329. 
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pect. No other instance can be found ; as the case seldom 
occurs in specie. It very rarely happens^ that a Defendant in- 
sisting, that he has a good title, pending the suit disables himself 
from performing the contract. That is out of the range of the gen- 
eral cases of specific performance. The distinction cannot be, as 
represented by Mr. Fonblanque in one passage ^1), between a ref- 
erence to the Master and an issue, Quantum aamnificaim. They 
must proceed upon the same principle. 

Mr. WeihereU and Mr. Oregg, for the Defendant — ^Upon the con- 
struction of the covenant, the term << Dimiuio " is much too vague as 
the definition of the assignment of a lease. The distinction be- 
tween covenants against assigning and underletting is clearly settled. 

In Cruso v. Bugby (2) the most general words were held not to 
restrain an under-lease ; and the Court notices the distinction be- 
tween a partial and a total change of the .occupancy. In Doe v. 
Carter (3) also the words were very general. Since these authori- 
ties a clear difference has been marked between a covenant restrain- 
ing an under-lease : and a covenant against assignment of the whole 
interest. Provisoes in all covenants are to be construed strictly. 
There is no instance of an assignment, included, as within the mean- 
ing of such words as these ; having the peculiar signification of lease 
only. The words " set " and " let " are synonymous ; and the for- 
mer has no connection with the expression << set over,'' used in con- 
veyancing. 
[* 399] * 2dly, Under the circumstances the Plaintifi* abandoned 
the contract : and gave the Defendant a right to sell to 
another. He had notice from the Defendant, that, if he would not 
take such title as she had, she would sell to another ; as in Pope v. 
Simpson (4). 

3dly, If the Plaintiff has any case, it is only for damages at law, 
not for a specific performance ; which in consequence of his dere- 
liction of the contract is now impracticable. There is inconsistency 
in claiming a specific performance after objecting to the title, and 
permitting a sale to another person. How can the Decree be made ? 
Can the Court under these circumstances direct the tenant to apply 
to the landlord ? The case of Denton v. Stuart is open to objection 
upon principle ; and is unsupported by authority. 

Mr. Alexander^ in reply. — ^The Plaintiff, so far from abandoning 
the contract, paid into Court 100/. There is no ftoubt upon the 
meaning of under-letting, for a part of the term : but what can be 
the difference between demising for the whole term and assigning ? 
There is no other mode of doing justice in this case, which is not a 
case of liquidated damages, but of penalty for non-performance, 
than that, which was adopted in Denton v. Stuart : an authority, 

(1) 1 Fonb. Tr. Eq. 17a 

(2) 2 Black. 7C6; 3 Wils. 234. 

(3) 8 Term Rep. 57. 

' (4) Jhiie^ voL v. 145. See as to that case the note, 147; WhiU ▼. fb{fCDii6e, voL 
XL 337. 
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not only never over-ruled, but that has never even suffered any dis- 
countenance. There is no other case, in which such circumstances, 
as are found in that case, and this, have occurred. 

The Master of the Rolls [Sir William Grant]. — It is hardly 
possible, that there could be any misunderstanding with regard to 
the nature of the objection, upon the restrictive clause, 
taken by the Plaintiff; which must have been known from [*400] 
seeing it. The Defendant distinctly admits, that the ob- 
jection was shaped in that manner, that the Plaintiff said, not that 
the Defendant could not make a title ; but, that she could not make 
a \|tle without the concurrence of the lessor. The answer is, that 
she can without his concurrence make a title ; and if he will not 
take it, she will dispose of it to another person. They split there- 
fore upon the construction of the covenant ; and the Defendant in- 
sists, the Plaintiff was bound to take the title ; as it was offered by 
her. The question is, which of them was right. If the Defendant 
was wrong, she has no right to say, the Plaintiff desired an unrea- 
sonable thing. 

I have no doubt upon the construction of this covenant. This 
case is not like Cruso v. Bugby (1) ; where all the words of the cov- 
enant could have distinct effect and operation, without referring at 
all to an under-lease ; and it did not necessarily follow, that the les- 
sor, as he did not choose, that the tenant should assign, therefore 
intended to restrain under-letting. But upon the other hand it would 
be very strange, if the landlord meant to restrain under-letting, that 
he should not mean to forbid the tenant to part with the whole in- 
terest. Clearly, both according to the letter and the spirit, this cov- 
enant did restrain assignment without license. The Plaintiff is 
therefore right in his construction of the covenant ; and the Defend- 
ant was wrong in saying, she would not even attempt to perfect her 
title. If she had attempted it, and the landlord had refused his 
consent, that might have created a different question : but as it stood, 
when the Bill was filed, the Plaintiff was right : insisting, 
* that the Defendant should do what she could to give him [* 401] 
a good title.^ Afterwards she rendered herself incapable of 
performing the contract. It is impossible therefore to decree a spe- 
cific performance of what she is unable to do (a). 

It is insisted, on one side, that in that state of circumstances all, 
that the Court can do, is to dismiss the Bill, and leave the Plaintiff to 
Law ; on the other side, that, though the Court cannot give the spe- 
cific relief, originally prayed, it may give some relief ; and, if so, this 
is a case, in which relief ought to be given. That is contended upon 
the authority of Denton v. Stnart (b) (2). That case is so shortly 

(1) 2 Black. 766; 3 Wik. 234. 

(a) 2 Stoiy, Eq. Jur. § 714, § 769 ; 1 Sugden, Vend, and Purch. (6th Am. ed.) 
264, [363.] 

(h) See the remarks upon this case in Hatdt v. Cohb, 4 John. Ch. 559; Kemp- 
shall V. Stone, 5 John. Ch. 195; PkUlws t. Thompson, 1 John. Ch. 131. 

(2) In Chanceiy, July 4, 1786; 1 Fonb. Tr. Eq. 43, 176; vol. ii. 438; cited, 
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Stated in any account of it, that I have seen, that it is impossible to 
collect distinctly the principle, upon which it was decided. It may 
be very probably from that defect, that I have ever entertained any 
doubt upon the principle of that case. The party, injured by the 
non-performance of a contract, has the choice to resort either to a 
Court of' Law for damages, or to a Court of Equity for a specific per- 
formance. If the Court does not think fit to decree a specific per- 
formance, or finds, that the contract cannot be specifically performed, 
either way t should have thought there was equally an end of its 
jurisdiction ; for in the one case the Court does not see reason to ex- 
ercise the jurisdiction : in the other the Court finds no room for the 
exercise of it. It seems, that the consequence ought to be, that \he 
party must seek his remedy at Law. However the case of Denton 
v. Stuart is a decision in point against that proposition *, and the 

species facti is precisely the same as in this case : for in that 
[* 402] the inability of the party to perform the contract * grew 

out of an act done by the party, after the contract had been 
entered into. In that case how &r Lord Kenyon meant the princi- 
ple to extend, I do not know : but it is clear, he thought, this Court 
ought to give damages ; and in my opinion there is no difference in 
principle, whether the damages are to be assessed by an issue or a 
reference to the Master ; for the question is upon the principle ; 
whether the Court can give the party relief in that way. 

Notwithstanding these doubts, in a case precisely the same as that, 
I shall yield my doubts td the authority of Lord Kenyon ; and will 
follow the course his Lordship took. Probably, if I had the benefit 
of seeing the statement and developem^nt of the principle, upon 
which he acted, I should be perfectly reconciled to it. I give credit 
to the decision, though so shortly stated ; as having proceeded upon 
a proper principle. Upon the whole, I think myself bound to follow 
the authority of that case : as having never been over-ruled by any 
subsequent decision. I shall therefore make precisely the same de- 
cree. I think the Master just as competent to decide this as a jury. 
It must consist purely of pecuniary compensation (1) (a). 

1. With respect to covenants in a lease, against assignment, underletting, or 
alienation in any wav, without license, see, ante, notes 1, 5, 6, to Boardman ▼. 
Ahstyn^ 6 V. 467 ; ana that a vendor is bound to use his best endeavors to acquire 
and transfer to the vendee a good title to the subject of contract between them, 
see note 1 to Tcnfhr v. SHbbai, 2 V. 437. 

2. The authonty of the case of Denton v. J^eivari, which was reluctantly acted 
upon in the principal case, (and which is now reported in 1 Cox, 258,) has been 
very much shaken : Blore v. Suthn^ 3 Meriv. 248 ; Todd v. Gee, 17 Yes. 277, 279 ; 
GwOlim V. Stone, 14 Yes. 129> 

3. As to re-examination, before the Master, of a witness previously examined 
in the cause, see note 1 to Parkinson v. Ingram, 3 Y. 603. 

ante, i. 329; post, vol. xiv. 129; xvii. 276; where it is stated from Sir Samuel 
Romilly's note. 

{i) See, post, Gvnllim v. Stone, vol. xiv. 128 ; Todd v. Gee, xvii. 273. 

(a) In cases where such inauiries do not involve much complexity of facts or 
amounts, the course now is often adopted to have them made before a Master. 
See 2 Story, Eq. Jur. § 795, J 796, § 714. 

As to the principles by which a Court of Equity will be governed in retaining 
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BATE V. SCALES. 

[Rolls.— 1806, Mat 20.] 

Trustees under a misrepresentation, that the Fund was invested in Stock, 
charged with Interest at 5 per cent upon the same principle as if they had sold 
out Stock, and used the money : namely, an option to the Cestui que irud to 
have the actual profit, or 5 per cent (a). 

In this suit, instituted by parties, claiming under a marriage settle- 
ment, against the surviving trustee, who was also the exec- 
utes of the other trustee, deceased, ^ the Plaintiflfs sought [*403] 
to charge the Defendant with interest at 5 per cent, upon 
the admission of a representation by the trustees, that they had stock 
to the amount of 300L standing in their names in 1777 ; accounting 
for the dividends 3 and settling an account, as for stock, in 1784, 
though there was no such fund ; the Defendant representing, that, 
with the concurrence of Bate and his wife. Home, the deceased 
trustee, kept the money, and was to account for it as stock. 

Mr. Richards and Mr. HaU, for the Plaintiffs. — The representa- 
tion, now made by the Defendant, is, that in 1777 he and the other 
trustee had not the stock ; but that he is willing now to give the 
fund, as stock at that time ; having used the money, and dealt in 
the funds from that time to this. That is not the proper course of 
dealing between trustee and cestui que trust. It is clear, the trus- 
tees had in their hands property, that was worth and would have 
purchased 3007. stock ; and the Defendant is charged, not upon 
speculation, but upon his admission ; that they had the fund ; that 
they never made an appropriation ; and that they have been dealing 
with it, as they thought fit. Therefore, if charged with that fund, 
and 5/. per cent, upon it, they are not charged with more than is 
usual in such cases, upon the principle, that a trustee having the 
fund in his hands, and using it as his own, the cestui que trust shall 
have the greatest advantage, that could have been made of it ; hav- 

a bill for a compensation in damages, in cases where the agreement cannot be 
specifically decreed, see Hatch v. Cobb, 4 John. Ch. 559 ; KempshaU v. Stontj 5 
John. Cb. 193 ; Phillips v. Thompson, 1 John. Ch. 131 ; Hepburn v. Jluld, 5 Cranch, 
262, 275; iStW v. Lewis, 5 Munf. 29; 1 Sugden, Vend. & Purch. (6th Am. ed.) 
264, 265, [363, 364, 365;] laughter v. TinSe, 1 Litt 358 ; Berry v. Van Winkk, 
1 Green, Ch. 269. 

The Court does not, unless in some very special cases, sustain a bill for dam- 
ages on a breach of contract Hcdeh v. Cobb, ubi supra ; Kempshidl v. Stone, ubi 
supra, 

A Court of Equity may decree specific performance, so far as Uie same may be 
had, and issue a qwnUum damnificatus to assess damages as to the residue. Jones 
V. Shackelford, 2 Bibb, 412 ; Ftshar v. Kay, ib. 434. 

(a) See 2 Williams, Executors, (2d Am. ed.) 1311-1314; Forbes v. Ross, 2 Bro. 
C. C. (Am. ed. J844,) 430; Pocock v. Reddington, ante, 5 V. 799, note (o), and 
cases cited; 2 Story, Ea. Jur. §1277; ffkUmfr v. Walker, 2 B. Munroe,261; 
Forrest v. Elwes, ante, 4 V. 492, and note (b); Piety v. Stace, ante, 4 Y. 620, notes 
(a) and {by 

As to tne rate of interest with which trustees and executors will be charged, see 
note (a) In the Matter o/HiUiard, anU, 1 V. 89. 
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ing an option to take what has been actually made ; or, if that does 
not appear 51. per cent, which at least must be supposed to have 
been made. A trustee, representing himself to have this fund in 
1777, must be considered in the same situation as if he had sold or 
converted the stock ; in which case the settled rule giving 
[* 404] an option * either to have the stock replaced, or to take 
the money with 5/. per cent, would prevail. The authori- 
ties establishing that are Harrison v. Harrison (1), Bostock v. 
Blakeney (2), and the late case, Pocock v. Reddington (3). These 
Plaintiffs are therefore entitled to have the capital replaced, and the 
difference between the dividends, for which they offer to account, 
and 5Z. per cent, from 1777. 

Mr. Alexander and Mr. Thomson^ for the Defendant. — ^The prin- 
ciple of the cases referred to is admitted ; but it is not applicable. 
The answer to this charge is, that Bate and his wife knew, that the 
trustees had this money ; and wished Home, who was a man of 
fortune, to keep it upon his personal security. They could not be 
imposed upon by the account. The understanding was, that, 
though the account was taken, as if the fund existed in the shape of 
stock, it was no more than that Home was bound by his personal 
liability for so much stock. If the fund never was invested, and 
that was occasioned by the cestui que trust, what ground is there for 
taking it as at a particular day ? This does not resemhla the case, 
where a specific fund can be followed. 

Mr. Richards, in reply, insisted, that to support the claim against 
the trustees, it was sufficient to establish, that they had represented, 
that there was stock ; and that the concurrence of the Plaintiffs was 

not made out. 
[* 405] * The Master op the Rolls [Sir William Grant]. — 
If the sum had been originally invested in stock, there 
must have been some time, at which it ceased to be stock ; and 
then the admitted principle would apply. It is just the same, 
whether he had it actually, or by his representation is to be taken as 
bound. See the consequence ; supposing, that representation could 
be made without any interference against the trustee, except, that, 
when the falsehood of the representation is discovered, he should 
invest the fund in stock. The trustee might always take his chance 
of being able to purchase stock upon a subsequent day at a less 
price. He shall not have that chance. I will take him to have had 
it, and to have sold it. When a trustee sells out stock, there is a 
chance, that the stock may rise ; so that a loss may be incurred by 
him upon reinvesting the money. That however is not considered: 
but he is held to account upon the principle, that he might have had 
a profit. 

If this was a representation of a falsehood, to which Mr. Bate was 
privy, then at least to the extent of his interest he could not set up a 

(1) 2Atk. 121. 

(2) 2 Bro. C. C. 653. 

(3) Ante, vol. v. 794 ; and the references in the notes, 797 ; vol L 90, 99. 
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daim ; and it is doubtful, whether any one could, for then the trus- 
tee would not have deceived any person. It WQuld be a mere con- 
tract, that they would take his security instead of funded security ; 
and all they could desire would be, that he should give them funds, 
whenever they chose to ask for them. The parents were contract- 
ing for their children ; and the children could not have insisted upon 
his doing more than he originally undertook to the party contract- 
ing. There is no evidence, that Mr. Bate was privy to the fact, that 
there was no stock. The evidence is rather the other way. It is 
not proved, that fhere was no stock. On the contrary, 
from the * evidence it appears probable that there .was [• 406] 
some. I consider the case of a representation, that the 
stock did exist as precisely a parallel case to the actual existence of 
the fund in stock upon that day ; which stock was sold out. 
Upon the whole, the Plaintiffs are entitled to what tliey pray. 

See, anUj note 2 to HOlianPs case, 1 V. 89; note 2 to If^Ukinson v. Stafford, 
1 V. 32 ; note 4 to Teto v. The Earl of WwUrton, 1 V. 451 ; and the note to EaH 
PewUit V. Herbert, 1 V. 297. 



MILL V. MILL. 
[1806, May 12, 13, 19.] 

Examination to the credit of witness can only be by Order upon special applica- 
tion, with notice, whether b*efore or after Publication (a). 

Therefore evidence taken to that point upon the examination in chief suppressed, 
as impertinent 

Examination to credit of a Witness at law, [p. 406.] 

The bill, filed by the heir at law, and next of kin against a person, 
claiming as devisee under several testamentary instruments, and as 
creditor by an annuity, secured by the bond of the testator, charged, 
that at the time these instruments were executed, the testator was in- 
capable of doing any valid act; and that they were obtained -by un- 
due influence ; and prayed an account of the personal estate ; and 
that the validity of the testamentary instruments and the bond may 
be proved. The answer denied the charges of the bill ; and insisted 
upon the sanity of the testator. The parties went into evidence : 
and the Defendant examined his witnesses in chief to the character 
and credit of the PlaintifTs witnesses. 

A motion was made by the Plaintiff for & reference to the Master 
to look into the interrogatories, exhibited by the Defendant before 
the Commissioners and Examiner for the examination of the Defend- 
ant's witnesses in this cause, and into the depositions thereupon 

{a) 1 Smith, Ch. Pr. (2d Am. ed.)398, 399, and notes; Wood v. Hammerion, 
ante, 9 V. 146 ; 1 Barbour, Ch. Pr. 307, 308 ; Purcell v. MWamara, anUy 8 V. 324. 

vols, XII. ' 18 
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taken, and to certify, whether the said interrogatories, and deposi- 
tions, and which, if any of them, are leading, scandalous, or imper- 
tinent ; or seek to impeach the credibility of the Plaintiffs witnes- 
ses. 

Mr. CuUeUy in support of the Motion. — ^The course taken by this 
Defendant, examining his own witnesses in chief to the character 
and credit of the Plaintiffs witnesses, is contrary to a Standing Order 
of the Court (1), the established practice, and to reason. The char- 
acter and credit of the witnesses are not in issue. The answer 
merely denying the charges of influence, and insisting that the tes- ^ 
tator was of sound mind, &c. no particular circumstances stated, 
nothing but the sanity of the testator was in issue, and the due exe- 
cution of the Will. The only way in which an examination can be 
had to character and credit is by leave of the Court, upon a special 
application and notice : otherwise it is impertinent. The terms of 
the Standing Order show, that it applies to the period before publi- 
cation. The Plaintiff is therefore entitled to the reference of this 
examination, considered as a species of impertinence. 

Mr. Percevaly Mr. Richards, and Mr. Lettns, for the Defendant, 
resisted the application ; insisting, that the authorities referred to 
apply only to cases after publication passed ; and citing PurceU v. 
MNamara (2), and Carlos \. Brook (3). 

The Lord Chanciillor [ERSKiNEj.-^The object of thi3 motion is 
to suppress interrogatories and the depositions, taken under 
[*408] them, as leading, ''^scandalous, and impertinent ; and un- 
der the latter description are represented those, which go 
to the examination of the credit of the Plaintiffs witnesses. The 
point is of great importance ; whether upon the examination in chief, 
where a Plaintiff attempts to prove his case by persons of infamous 
character, the answer to it consisting perhaps entirely of an attack 
upon the character of the witnesses, the Defendant cannot meet the 
Plaintiffs case by showing, that his witnesses are not worthy of 
credit. The only question is, in what manner that can be done ; 
whether in the original examination : or whether before publication 
the examination must be confined to the merits ; and the examina- 
tion as to credit is to be left to a special application to the Court af- 
terwards. The expression in the Order (4), that this is to be 
sparingly granted, is not very intelligible ; for if credit can be im- 
peached upon the original examination before publication, the other 
party must 6f course be allowed to support it. At law, the Plaintiff 
having proved his .case, the Defendant may call witnesses to show, 
that the Plaintiffs witnesses are from their character not to be be- 
lieved, and goes into no other case. The only question here is how, 
and at what particular stage and period of the cause, this is to be 
done ; and convenience may have given rise to one rule or another. 

(1) Orders in Chancery, 105: Wyatt'a Pr. Reg. 195; Hind's Ch. Pr. 374. 
\2) ^nUj vol. viii. »324 ; see the note, 327. 
3) w^nie, vol. x. 49; Wood v. Hammarton, ix. 145. 
;4) Ord-. Ch. 105. 
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It appears to me better, that this should be done upon special appli- 
cation : stating, that such witnesses have been examined ; that the 
party can invade their testimony: and praying liberty to do so. 
Then the other comes prepared ; and the Court will judge whether 
it is necessary, or not. But I will take the means of having this 
point settled with precision. 

*Mat/ I9th. The Lord Chancellor [Erskine].— I [*409] 
have looked into the books of practice upon this point : 
and consulted the Examiners : and I find the practice perfectly set- 
tled, that this examination to credit cannot be had without a special 
Order upon application to the Court, and notice to the party. I 
have also mentioned it to Lord Eldon ; whose opinion is clear, that 
such is the course. I was very glad to find the practice settled with 
great precision ; and should have felt much regret in finding it afloat 
upon such a point. 

The Reference was directed accordingly. 
See, ante, note 1 to Purcell v. MWcmaru, 8 V. 324. 



BARKER t;. BARKER. 

[Rolls.— 1806, Mat 20.] 

Devise, in default of issue male of A. to the first daughter living at the death of 
the Testator, who should attain twenty-five, for life, with remainder to her first 
and other boos in tail male : remainders over ; subject to a trust for debts, and 
accumulation of the surplus' rents and profits, until a son or daughter should 
first come to the actual possession of the estates or receipt of the rents ; after 
that period such person to take the surplus rents ; and the surplus of the accu- 
mulation, after payment of the debts, to be paid to such person or persons, who 
by the limitation should first come to the actual possession of the estates, or 
receipt of the rents and profits. 

A daughter living at the death of the testator, and having attained twenty-five, 
entitled to possession of the estate and to the accumulated fiind. 

John Bjlrker by his Will, dated the 24th of January, 1792, devised 
all his freehold estates to Sir George Chad and his heirs ; to hold to 
the use of Robert Wilson and Charles Dunham, their executors, 
&c. for the term of 1000 years ; and subject thereto, to 
* the use of William Mason and his heirs ; upon trust, in [* 410] 
case James Barker should have no issue male by Mary 
Anne, his wife, living at the testator's death, that Mason and his heirs 
should stand seised, subject to the term, in trust for such daughter of 
James Barker, as should be living at the testator's death, first attain- 
ing her age of twenty-five years, during her life, without impeach- 
ment of waste ; remainder id trustees to preserve contingent re- 
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mainders : remainder to the first and other sons of such daughter in 
tail male ; with similar remainders to tlie other daughters ; remain- 
der to the heirs of the testator. 

The trust of the term was declared among other things out of the 
rents and profits of the said estates, or by demise, mortgage,, or sale, 
of the said term, or by all or any of the ways and means aforesaid, 
or by any other lawful or reasonable ways and means, to pay cer- 
tain annuities and portions ; and upon farther trust, in case the tes- 
tator's personal estate, after bequeathed, to be applied in dischaige 
of his just debts and funeral expenses, should fall short, and not be 
sufficient to pay off the same, by the ways and means before mention- 
ed to levy and raise such sum or sums of money as his personal estate 
should fall short of, and not be sufficient to pay off his just debts and 
funeral expenses ; and to pay and apply the money so raised in aid 
of his personal estate, towards satisfaction and discharge of his said 
debts and funeral expenses ; and be directed, that no sale or mort- 
gage should be made of all or any part of the said premises, until 
some or one of the several sums directed to be raised under the trusts 
of the said term should be payable ; and that after the performance 
of the several trusts declared concerning the term, the trustees 
should permit Mason and his heirs to accumulate and 
['^^ 41 1] improve the surplus rents and profits, until * the eldest, or 
only or some of such sons or daughters of hifi brother should 
first come to the actua) possession of his said estates, or the receipt of 
the rents ; and after that period to permit such persons, who from 
time to time, during the performance of the trusts of the said term 
of 1000 years, should be entitled to the possession, &c. to take 
the residue and surplus of the rents and profits of the said term of 
1000 years as aforesaid, to and for his and their own use and benefit ; 
and that as to all the rents, issues, and profits, of his said estates, 
which should have accumulated after payment of all his just debts, 
annuities, and yearly payments, his Will was, that William Mason 
should pay the same to the person or persons, who by the limitation 
therein should first come to the actual possession of the estates, or 
the receipt of the rent and profits thereof; and he authorised 
Mason to cut and sell timber ; and the money arising therefrom he 
ordered to be applied in discharging his debts. 

After the usual Decree, and Reports of the Master, stating, that 
the personal estate was insufficient for the debts, ascertaining the 
deficiency, and approving a proposal for raising a necessary sum by 
mortgage of the premises, comprised in the term, an Order was 
made for that purpose ; and -that the money so raised should be 
paid into the Bank,- and applied in payment of the debts; and a 
Receiver having been appointed, the rents and profits accumulated 
to the amount of 6880Z. 45. lOd. 3 per cent. Consolidated Annuities. 
A petition was presented by the eldest daughter of James 
Barker, who was living at the testator's . death ; and had attained 
the age of twenty-five, (there being no issue male) ; praying 
that she may be let into possession, and receipt of the rents, &c. 
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and that the fund, created by the accumulation of the rents and 
profits, may be paid to her. 

Mr. Richards and Mr. GreenhiUy in support of the petition. 

Mr. Fonblanque for the daughters, entitled in remainder, oppos- 
ed it. 

The Masteb of the Rolls [Sir William Grant], made the Or- 
der according to the Prayer of the Petition* 



WOOD V. LEAKE. 

[1806, May 7.]" 

Arbitrator has a power, subject to his discretion, to proceed ex parte, if one of 
the parties will not attend (a). 

In this Cause the parties had gone to an arbitration. 

The Attorney General [Sir Arthur Piggott], and Mr. Leachy Tor 
the Defendant, moved, that the arbitrator should be ordered to pro- 
ceed ex parte. 

The Lord Chancellor [Erskine] refused to make the Order ; 
observing, that every arbitrator has the power to proceed ex parte ; 
if one of the parties, though duly summoned, will not attend, with a 
view to prevent justice, and defeat the object of the reference. The 
arbitrator is to judge of the discretion of it (1). 

See notes 3, 6, to MUdieU v. Harri$, 2 V . 129, and note 4 to JGioz v. SymmondBj 
1 V. 369. 

(a) See 1 Stephens, N. P. 86, 91 ; Bray v. Englishj 1 Conn. 498; M'lnroy v. 
Benedict, 11 John. 402. 

Arbitrators mast jrive the parties notice of the time and place of their meeting, 
but the award need not state that fact See Ridgen v. Martin, 6 Harr. & John. 
403 ; Peters y. Mwkirk, 6 Cowen, 103 ; Elmmdorf v. Harris, 5 Wend. 516 ; WMer 
V. hes, 1 Tyler, 441 ; HoUingsworth v. Leiper, 1 DalL 161. 

(1) Crawshaw v. CoUins, 1 Swanst 40 ; 1 Wils. Ch. Rep. 31 ; 1 Jac. & Walk. 
512. 
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GIBBS t;. OUGIER 

[Rolls.— 1806, Mat 16.] 

Real estate to be converted into personal for special purposes, not personal prop- 
erty to all intents : so as to let in creditors by simple contract (a). 

Assets marshalled ; if it appears at any period of the cause, that specialty credit- 
ors have gone upon the personal estate ; though the Bill is not framed with that 
view (h). 

Resulting trust for the heir: a special disposition of money, to be raised by sale of 
real estate, failing by lapse (c), [p. 416.] 

Peter Ougier began his will, duly attested, to pass land 
according to the Statute of Frauds (1), in the following manner: 

** In the first place I direct my body to be decently interred at the 
discretion of my executors in trust hereinafter named : willing and 
hereby intending to make a complete disposition of the real estate 
whereof I am seized, and of my personal and chattel real estates 
I dispose thereof to the person and persons, and in manner herein- 
aTter mentioned." 

The testator then, giving to his wife all his household goods and 
furniture, place, &c. and 300/., to be paid to her within one month 
after his decease, gave his messuage or tenement, called Cotterbury, 
and other lands, within the parish of Blackawton, and all other his 
lands, &c. in the parish of Clifton, Dartmouth, Hardness, or else- 
where, ^nd all the rest, residue, and remainder of his personal estate, 
to his wife and Richard Newman, and to their heirs, executors, and 
administrators, upon trust, to sell the whole, and every part thereof, 
as soon after his decease as conveniently might be ; and by, with, 
and out of, the money arising therefrom, in the first place he directed, 
that his trustees should raise 6000/. After declaring a trust of that 
fund, for the benefit of his wife and children, and making a farther 
provision of 2000/. for each of his three children, he desired, that 
his said trustees << shall place out all the overplus monies, that shall 
remain after raising and placing out the aforesaid three 
[*414J several* sums of 2000/. and of 6000/." upon security; 
and impiove the interest, until his son Peter Ougier should 
attain the age of 24 ; and then he gave and bequeathed the same to 
him ; and, in case his said son should die under the age of 24, then 

(a) 1 Jarman on Wills, (Eng. ed. 1844,) 561. 

To establish a conversion, uie will must direct it absolutely, or ont and out, for 
all purposes, not merely those of the devise, — irrespective of continjorencies and 
independent of all discretion. If land is directed to be sold for specific purposes, 
and they fail, it will gro to the heir as real estate. Or if, after such purposes are 
accomplished, a surplua remains undisposed of, the heir will be entitled to it See 
the cases to these points, and respecting the doctrine of equitable conversion gen- 
erally, in note (a) to Whddah v. Partri&e, anU^ 5 V. 397. 

(h) 2 Smith, Ch. Pr. (2d Am. ed.J 283. 

(ci JFheldale v. Partridge, ante, 5 V. 397, note (a); Mrlk v. Fatt, C. W. Dud. 
Eq. 212 ; Bogert v. HerteU, 4 Hill, 492 ; 1 Williams, Executors, (2d Am. ed.) 455 ; 
Hawley v. Jomcf, 7 Paige, 213; Ex parte TUghman, 5 Whart 44. 

(1) Stat 29 Ch. IT. c. 3. 

vol.. XII. 18* 



1806.] GIBBS V. 0U6IER. 414 

he gave and bequeathed such overplus moneys, and the interest to 
arise therefrom, to his two daughters at such time as their several 
bequests of 2000/. would become payable, share and share alike. 
He then gave to his mother an annuity of 60/., to be issuing out of, 
and charged and chargeable, and he did thereby charge the same, 
on his lands in the parish of Blackawton ; and appointed his wife 
and Newman executors in trust of that his Will, with a direction 
that neither of them should be charged or chargeable with, or ac- 
count or be accountable for, any more or other part of his << hereby 
trusted estate," than should actually come to their respective hands ; 
and a declaration, that, if .his wife should claim dower, she should 
not be entitled to any of the bequests given to her, except the legacy 
of 300/., and the household goods, &c. 

The bill, filed by a creditor by simple contract, on behalf of him- 
self and all the other creditors of the testator, prayed the usual de- 
cree ; and, that, in case the personal estates shall not be sufficient to 
satisfy the debts, the real estate may be declared liable to make good 
the deficiency. 

Mr. Thomson and Mr. Wetherell, for the Plaintiff. — ^The real es- 
tate is subject to the debts : the effect of the directions in this 
Will being to convert the real estate and every part of it out and out 
into money. The peculiarity of this case is, that there is no provi- 
sion made for the debts ; as there is in Kidney v. Corns- 
* maker (1), and all the other cases : either by a direction [*415] 
to sell for payment of debts, or by a charge of debts ; neither 
of which, it is true, is in this Will ; and this fund consequently 
cannot be represented as strictly either equitable or legal assets. 
But the intention appears, that to all intents and purposes the real 
estate shall be converted into money ; by the effect of which direc- 
tion it is mere personal estate, and must be taken as such by the 
executor or next of kin ; and by analogy the Court will say, it can- 
not be got at without paying the debts. The passage at the com- 
mencement of the Will clearly marks the intention : '< Willing and 
hereby intending to make a complete disposition of the real estate, 
whereof I am seized," &c. followed by a direction to sell all the 
real estate. The intention was, that no part should remain land ; 
but there should be a complete conversion. 

Mr. Richards, for the Defendants, was stopped by the Court. 

The Master of the Rolls [Sir William Grant]. — If you can 
find a -substantive and independent intention to turn the real estate 
at all events into personal, that will do : not, where there is only a 
specific purpose ; and no conversion, except to answer that purpose ; 
as, if the direction is to convert the estate in order to give a legacy, 
the creditors cannot come and take that from the legatee, merely as 
that is the mode, in which it is given to him. The expression, 
" overplus moneys," must be construed, " moneys previously set 
apart." 

(1) Ante, 136; vol. i. 436; ii. 267. 



416 GIBBS V, OU6I£R. [1806. 

Suppose a lapse had occurred : would not the heir have tak- 
en (1) ? The case of Kidney v. Cousstnaker was very doubt- 
ful ; and the decision was much against the opinions, that were 
taken upon i^. The creditors got at the estate by applying the 
words '^ after payment of my debts " to the whole fund, considering 
it as a residue (a). That case is a strong authority ; for if this will 
do, all the subtle argument, used upon that occasion to make the 
real estate a fund for the debts, would have been unnecessary. 

The common Decree was pronounced for an account of the per- 
sonal estate, &c. 

For the Plaintiff it was then said, the creditors had a right to mar- 
shal. 

Mr. Richards, for the Defendants, objected, that the bill was not 
framed with that view ; to which it was replied, that if the Court sees 
at any period, that creditors by simple contract will be deprived of 
their debts by specialty creditors going against their fund, the Court 
will of itself, without being called upon, direct the assets to be 
marshalled. 

The Master of the Rolls [Sir William Grant]. — ^I think so. 
Suppose, it appeared for the first time by the Report, that a specialty 
creditor was paid out of the personal estate : it would not be necessary 
to file another bill for the purpose of marshalling the assets. 
[•417] • The simple-contract creditor, when filing the bill might 
not know, that specialty creditors were paid out of the 
personal estate. My opinion is, that this direction may be made ; 
unless the practice is quite the other way. I am disposed to make 
the Decree at present : but it may be mentioned again upon this 
point, if any thing is found upon it. 

The Decree was made ; and it was not mentioned again. 

1. A RESULTING trust arises in favor of the heir at law, when a testator has 
directed a conversion of real estate for a special purpose, which fails, by lapse or 
otherwise; but that, even in such case, the testatoi's reid estate, though not well 
disposed of for other purposes, may possibly be well charged, not oiuy with his 
debts but also with his legacies ; see, ante, notes 2, 3, 4, to KSdnty v. Coussmaher, 
1 V. 436, with the farther references there given. 

% With respect to the doctrine of marshalling assets, see note 2 to KtghtUv v. 
IBghUey, 2 V. 328 ; and the note to J^orman v. MomU, 4 V. 769. 

(1) .Aite, Berry v. Usher, JfUsony. Majwr, vol. xi. 87, 205 ; ffmia$ns v. Coade, 
X. 500; and the references in the notes, i. 45, 204. 

(a) See Kidney v. Coussmaker, mite, 1 V. 436, note idl and cases cited ; K^hi- 
leyv.Kightley,ante,2Y.S28. 
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% 

THOMAS V. DAVIES. 

[Rolls.— 1806, Mat 22.] 

To get money oat of Court, however small the amount, a Prerogative Probate ia 
necessary (a). 

A PETITION by an executrix prayed an Order, that the sum of 37/. 
lOs, should be paid to her out of Court : the Accountant Gene- 
ral objecting to fMiy it upon a Probate in the Consistorial Court of 
the Diocese, in wliich the executrix lived. 

Mr. Martin, in support of the Petition, said, such Orders had been 
made by Lord Alvanley ; where the sum was under 50/. 

The Master of the Rolls [Sir William Grant] refused to 
make the Order upon that part of the petition ; referring to the 
cases (1) decided by Lord Eldon, that for an Order to get money 
out of Courts however small the amount, a Prerogative Probate is 
necessary. 

Ses, ante, the note to Sweei v. Pcairidge^ 5 V. 148. 



COOPER, Ex parte. [*418J 

[1806, June 18.] 

Wren the 4th day after a Docket struck is a holyday, the practice of the Bank* 
rapt Office is to permit a Docket to be strack upon the first application the 
next day ; as, though the Office was shut the party might apply at the clerk's 
residence. 

Tbe prayer of this Petition was, that a Commission of Bankruptcy 
may be superseded under the following circumstances : 

A docket had been struck against the bankrupt on Thursday, the 
14th of May. The last of the four days allowed for proceeding was 
Sunday ; and the next day, being Easter Monday, was a holyday, 
and the Bankrupt Office was shut. On Tuesday the solicitor's clerk 
went to the Office at 1 1 o'clock in the morning ; and found, that 
another docket had been struck by another creditor ; upon which the 
Commission issued. 

Mr. WethereU, in support of the petition, urged, that on Monday 
the creditor was not bound to find out the clerk of the Secretary of 
Bankrupts at his residence ; and therefore was in proper time at the 
Office on Tuesday. 

. Mr. CuUeUy resisted the petition ; insisting, that the usual course, 
well known in the Profession, is, when the Office is shut, to apply at 

(a) 1 Williams, Executors, (2d Am. ed.) 188, 169. 

(1) Aniit^ ChaUfwr v. MurhaU^ vol. vi. 118 ; Mtmum v. Hodgson^ vii. 409 ; over- 
ruling Swttt V. Partridge, v. 148. 
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the clerk's chambers, where the Commission might have been ob- 
tained. This was confirmed by the secretary's clerk ; who also 
stated the practice of the Office to be, if the fourth day is a holyday, 
to permit a docket to be struck upon the first application the follow- 
ing day. 

The Lord Chancellor [Erskine] dismissed the Petition. 

The difficulty cQpiplained of in the principd case, and in Ex pcarte Htofes^ 13 
Ves. 197, is removed by Lord Erskine's general order, inserted in 13 Ves. 207, 
the note to which aeefposL 



[•419] GREEN i;. STEPHENS. 

[1806, June 17.] 

Devise by very general and extensive words restrained upon the apparent inten- 
tion (a). 

Devise to the first and other sons in tail male, and, for want of such issue, to the 
daughter anj daughters, her, and their, heirs, as tenants in common ; and, for 
want of such issue, to three nieces, and their several and respective heirs for 
ever, as tenants in common ; and for want of such issue, to the testator's right 
heirs. 

As to the estate of the nieces, the prior limitations having failed, and the implica- 
tion of cross remainders, Qiuere(ft). 

George Philips by his Will, not executed to pass real estate, ac» 
cording to the Statute of Frauds (1), gave, devised, and bequeathed, 
to John Stoodley and William Stephens, and their heirs for ever, 
lands and annuities, of which he was seised to him and his heirs, to 
hold to them and their heirs, to the uses following : viz. to the use and 
behoof of his nephew John Stephens and his assigns, for the term of 
ninety-nine years, if he should happen so long to live ; with liberty for 
him to make a jointure on any woman he should marry, for the like 
term of ninety-nine years, determinable at her death ; and from, and 
after their respective deaths then to the use and behoof of the first son 
of the body of the said John Stephens, lawfully begotten, and the 
heirs male of his body lawfully issuing; and, in default of such issue, 
then to the use and behoof of the second, third, and all and every 
other son and sons of the body of John Stephens, lawfully begotten, 
and the heirs male of his and their body or bodies, lawfully issuing : 
the elder of such sons, and the heirs male of his body, to be always 
preferred, and to take place before the younger, and the heirs male 
of his and their body and bodies ; and for want of such issue, then 
to the use and behoof of all and every the daughter and daughters 
of the said John Stephens, lawfully to be begotten, and to her and 

(a) 2 Williams, Executors, (2d Am. ed.) 790; Blake v. Bunbvry, anU, 1 V. 194; 
note (4) of Mr. Hovenden, and cases there cited. 
(6) See 1 Jarman, Wills, (Lend. ed. 1844,) 46&-476. 
(1) Stot 29 Ch. II. c. 3. 
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their heirs for ever, as tenants in common ; and for want of such is- 
sue, then to the use and behoof of the testator's nieces, Anne, Si- 
bella, and Jane Stephens, and their several and respective heirs for 
ever, as tenants in common ; and, for want of such issue, 
then to the • use of the testator's right heirs for ever ; and [* 420] 
all other his messuages, tenements, or dwelling-houses,^ 
with the appurtenances, whereof he was seised in fee-simple in the 
city of Exeter, he gave, devised, and bequeathed, unto the said 
John Stoodley and William Stephens, their heirs and assigns for 
ever ; in trust that they should as soon as conveniently they could 
after his death, sell and dispose thereof, and lay out the money in 
the purchase of lands of inheritance, as after directed ; and all the 
rest, residue, and remainder, of his goods and chattels, of what na- 
ture, kind, or quality, soever, as well real as personal, his debts, leg- 
acies, and funeral expenses, being first paid and discharged, he gave, 
devised, and bequeathed, to Stoodley and Stephens, in trust, that 
they, their executors and administrators, should sell and dispose 
thereof, and call in all his debts ; and the moneys arising thereout, 
and by sale of his lands, before directed to be sold, to lay out in the 
purchase of lands of inheritance in fee-simple ; and, when purchased, 
he directed, that the same should be conveyed and settled to the 
several uses, intents, and purposes, as he had before settled his an- 
nuities and lands. The trustees were appointed executors. 

The testator died ; leaving John Stephens his heir at law. The 
testator's nieces, Anne and Jane, (the sisters of John Stephens) 
died many years ago, unmarried ; leaving their sister Sibella Green 
surviving them, and John Stephens, their brother and heir at law. 
The bill, filed by John Green, the only son of Sibella, stated, that, 
an account having been stated by John Stephens, upon whom the 
trust under the Will of Philips had devolved, of the testator's per- 
sonal estate, it appeared, that the balance of the clear residue 
amounted to 9453/. 2s. lOd. remaining in the hands of John Ste- 
phens, upon the trusts of the Will of the testator ; and af- 
ter the * Plaintiff had attained the age of 21, he and John [* 421] 
Stephens, on the 22d of September, 1781 , signed an agree- 
ment, stating that fact ; and declaring the trust, to be used and ap- 
plied to and for the trusts and purposes, and in manner, as men- 
tioned in George Philips's Will, of and concerning his residuary 
personal estate. 

John Stephens died without issue, and unmarried ; having by his 
Will, dated the 15th of July, 1795, directed and appointed, that the 
sum of 9453/. 2s. lOd. being the amount of the net balance of the 
personal estate of George Philips, which came to his hands, should 
be raised, paid, and invested, as soon as conveniently could be after 
his death, pursuant to the trusts of the Will of George Philips, and 
the indenture of September 1781 ; and he thereby gave, devised, 
and bequeathed, all his messuages, lands, tenements, hereditaments, 
goods, chattels, moneys, and securities for money, mortgages in fee, 
or for any freehold or chattel interest, and the lands and heredita- 
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meats thereby respectively mortgaged, and all other his real and 
personal estate, of what nature Or kind soever, subject to the pay- 
ment of his funeral expenses, debts, and legacies, and particularly of 
the sum of 9453Z. 2s. lOd. with the payment of all which he there- 
by expressly charged all his said real and personal estate, unto and 
to the use of his three natural daughters, and their heirs, executors, 
administrators, and assigns, for all his estate and interest therein 
respectively, equally to be diivided between them, as tenants in com- 
mon, and not as joint-tenants ; and he appointed them executrixes. 
John Stephens died, leaving the Plaintiff, his nephew, and heir at 
law. 
[*422] *The bill prayed, that the Defendants, the natural 

daughters of John Stephens, may either admit assets oi 
John Stephens, sufficient to answer the said sum of 9453/. 2#. lOd. 
or account, &c.; and, that it may be declared, that the Plaintiff is 
entitled under the Wills of George Philips and John Stephens to 
have the said sum of 9453/. 2s. 10c/. laid out in land, and settled to 
such of the uses of George Philtps's Will as yet remain capable of 
taking effect ; and that the Defendant may be decreed to pay the said 
sum out of the personal estate of John Stephens ; and that the de- 
ficiency may be raised out of his real estate. 

The Defendants, by their answer submitted, that under the true 
construction of the Wills of George Philips and John Stephens, and 
in the events, that have happened, the Defendants are entitled to two 
third parts of the sum of 9453/. 2s. 10c/. with interest, or of the 
lands to be purchased. 

The Solicitor General [Sir Samuel Romilly] and Mr. Harty for 
the Plaintiff. — Upon the second Will the construction is clear ; that 
th^ testator did not mean to dispose of this property to his three 
natural daughters ; who were the general devisees and legatees of 
his real and personal estates. Here are neither express words or 
necessary implication, to disinherit the heir. It is clear, the tesuitor 
intended this property to be real estate : express directions being giv- 
en to invest it, pursuant to the Will of Philips ; by which it was to 
be laid out in land, to be settled. This then being real estate, this 
testator devises all his property, of every description, to his natural 
daughters, upon conditions ; one of which is, to satisfy all his obli- 
gations ; and among them this one, to lay out this fund in 
[* 423] * land. It is impossible then to say, he intended to give 
this fund, subject to the payment of itself. The proposi- 
tion involves gross absurdity. The intention was, that his daughters 
should take all his general property, after satisfying his obligations ; 
the effect of which he intended to be to give this property to his 
heir ; which is clearly excepted out of the general property, specif- 
ically devised ; and is anxiously kept distinct from that. The right 
of the heir does not require the intention ; but must prevail ; unless 
the daughters can show an intention in their favor. After the dis- 
position of this fund the devise to the daughters is absolute, without 
any limitation. The construction is plain, that they are to have all 
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beyond this sum ; to which this Plaintiff is entitled, not only by the 
law, but by the intention also; and this construction avoids the ab- 
surdity of raising this money without an object 

Mr. Richards, Mr. Fonblanque, and Mr. HaU, for the Defendants. 
— ^This Will has words, by fair construction sufficient to pass all the 
testator's real and personal estate ; and according to Gmdot v. Gut- 
dot (1), this interest will pass; though the estate was not actually 
purchased. All, that was intended, is, that the estate should go to 
Green according to the title he had. His object was merely to pro- 
vide for the debt he acknowledged to be due ; which was to be in- 
vested in estates, to the uses of that Will, under which he took an 
interest ; subject to be broken in upon by the event of his having 
children, and to the question, still undecided, as to the implication of 
cross remainders. There is no inconsistency in the prop- 
ositions, that he meant to execute his •trust; but, when [•424] 
executed, if he took any interest in the estate purchased, 
that interest, as part of his estate, should go to his residuary devi- 
sees. It was his estate ; and he has disposed of all his estate. 
That express disposition cannot be controlled by the inference, aris- 
ing from the charge ; which was proper as to one third ; and he 
might not have adverted to the circumstance, that he was owner of 
the other two thirds. 

The Lord Chancellor [Erskine]. — ^I have so strong an opin- 
ion upon this case, that this Will does not carry to these natural chil- 
dren this sum of money, that I shall not delay the judgment. . It is 
always to be remembered, that the Plaintiff is the heir. I agree, that 
the words of this Will are sufficiently lai^e to convey every thing 
real and personal ; and therefore this interest would pass ; unless 
the intention to exclude it appears sufficiently upon the face of the 
Will : but if that intention appears upon all the circumstances, it is 
not necessary, that the exclusion should appear by positive words. 
It has been urged with force for the Defendants, that this testator 
meant no more than to do an act of justice, as trustee under the 
former Will, acknowledging the balance due from him, as executor ; 
and, not only that, but that he was ready to execute the trusts of that 
Will by investing the money in real estates, and settling them. Why 
was it necessary to say so in this Will : an agreement having taken 
place for that purpose between him and Green ? There is in that 
agreement not only an acknowledgment of the balance, but words 
follow, almost the same as in the Will ; and this is not a light mem- 
orandum, but an instrument under hand and seal. It is supposed, 
the testator might consider, that there might be issue, who* 
might have the estate, and it was only to make it *more [*425] 
clear. Besides, that it was not necessary, it is impossible 
to suppose, that the testator contemplated that. First, the effect of 
such an event would have been a revocation of the Will : 2dly, 
Whatever regard he might have for these illegitimate children, be 

(1) 3 Atk. S34. 
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cannot be supposed, contemplating marriage, to mean, that all his 
legitimate children should starve. The clear construction is, that he 
intended to give these children all he had, with the exception of this 
sum. I agree, he gives all his messuages, lands, &c. goods, chattels, 
&c. and all other his real and personal estate, in the largest terms, 
subject to the payment of his debts and legacies, and particularly of 
this sum ; with the payment of all which he expressly charged all his 
said real and personal estate. There was no sense in all that curios- 
ity of expression, charging, as an incumbrance upon the daughters, 
that, which was to come to them : but it was very natural, if the ob- 
ject was a trust for other persons. Upon the whole my opinion is, 
that this money does not pass by the Will of Stephens to his daugh- 
ters. 

Upon the question, whether cross-remainders were to be implied 
between the nieces under the will of Phillips, the Lord Chancellor 
said, if it had been necessary to decide it, a case would have been 
directed. Comber v. Hill (1) was referred to (2). 

1. For a summary of some of the leading rules as to the construction of testa- 
mentary instruments, see, anU^ note 4 to Blake v. Bufdmry, 1 V. 194. 

2. Under a limitation in marriage articles, for settling lands on all the children 
of the marriage, and their respective issue, and for default of such children and 
their issue, over, Lord Camden held, that cross-remaindqjrs were to be implied : 
Twisden v. Lock^ Ambl. 663. And the course of modem decisions has been, as 
in the principal case, to imply cross-remainders, where a settlement limits an 
estate for life to the children of a family, with remainders in tail to the several 
and rtspedive issue of such children, and in default of such issue over: Homt v. 
Barton, 19 Ves. 400. For, as cross-remainders may be implied, notwithstanding 
the words used by a testator disjoin the title by creating a tenancy in common, 
(^therton v. Pye, T. R. 710,) the same construction cannot be excluded by the use 
of the word *^ respective " in the devise, which divides the title as much as, but no 
more than, the creation of a tenancy in common i Watson v. Foxon, 2 Ekst, 41 ; 
see, also, Wright v. Holford, Cowp. 34. And the old rule, according to which it 
was held, that cross-remainders could never be raised by implication between more 
than two devisees, is now exploded ; the intention of the testator, whether it be 
expressed in apt words or not, must govern the construction as to this point ; and 
the intention to create cross-remainders may be as clearly manifested where the 
devise is to three, as where it is to two only : Holmes v. Meynd, T. Jones, 172, 
173. Lord Mansfield, however, repeatedly declared, that, wherever cross-remain- 
ders are to be raised by implication between two, the presumption is in favor of 
cross-remainders ; but where they are to be raised between more than two, the 
presumption is against them : Perry v. White, Cowp. 780 ; Phipard v. Motn^fieU 
Cowp. 800. Ana, though Lord Kenyon in one case, professed, that tiie reason of 
such a difference really eluded his grasp, and that he was unable to comprehend 
it, (Staunton v. Peck, 2 Cox, 10,) still, on a later occasion, he quoted with appro- 

(1) 2 Str. 969. See Mr. Butier's note, Co. Lit 195, &. note 1. Mr. Saunders's 
note to Davenport v. Oldis, 1 Atk. 580, and 2 Wooddes. 210 ; Serjeant Williams's 
note, 1 Saund. 185, note 6 ; Doe v. BurviUe, Easter, 13 Geo. III. 2 East, 47, n. ; 
Wrifirht V. Holford, Pery v. WhUe, Phipard v. Mansfidd, Cowp. 31, 777, 797 ; Dot 
V. Webb, ] Taunt 234; Doe v. Cooper, Doe v. WorJey, 1 East, 229, 416; BunuAy 
V. Griffin, MackeU v. Winter, ante, vol. iii. 236, 266, 536; Home v. Barton, po^^ 
vol. XIX. 398 ; Cowp. 257 ; Mogfc v. Mofr^, 1 Mer. 654. 

(2) See the Decree by Lord Eldon, Chancellor, post, vol. xvii. 64 ; deciding the 
question in favor of cross-remainders by Implication: the other question, upon the 
Will of Stophens, being ngainst the Plaintiff. 
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bation the rule as laid down by Lord Mansfield : Wataon v. Foxorij 2 East, 40. 
Where the implication of cross-remainders would operate, the disinheritance of an 
heir at law, such a construction will never be made, except on very strpng grounds : 
Doe V. Cooper J 1 East, 236 ; see, also, note 6 to Ptckering v. Ijord SUmford, 2 V. 
27^ And it has long been^setUed^that, although cross-remainderB may be raised 
by implication, when construing a wUl^ in order to give effect to the testator's 
manifest intent, still it would be removing the landmarks of real property if a sim- 
ilar implication could be allowed to arise out of a dud; (Doe v. Uorvdi^ 5 T. R. 
^1 ; Doe V. Wordey, 1 East, 427 ;) though, even in a deed, it is not necessary 
that limitations by way of cross-remaindera should be expressed in technical lan- 
guage : it is enough if the terms used sufficiently denote the intention to create 
cross-remainders. Doe v. Wainewright, 5 T. R. 431. 

3. The case of Austen v. Tavlor, (referred to in the principal case,) is now 
reported in 1 Eden, 361 ; and it does not appear that Lord Northiqgton ever inti- 
mated an opinion, that there was no necessity for a conveyance to be made by the 
trustees in that case, as the report in Ambl. 378, states ; and see the latter part of 
note 2 to Holmes v. Craddock, 3 V. 317. With respect to the distinction between 
executory trusts created by will, or by marriaffe articles, see notes 2, 3, to 7^ 
Duke ofJSTeioeastU v. The CoutUess of Lincoln, 3 V. 387. 



CHURCH V. MUNDY. [*426] 

[Rolls.— 1806, June 17, 19, 23.] 

Abmittaitce of the particular tenant of a copyhold is an admittance of the re- 
mainder-man. A devise of the remainder or reversion therefore requires a sur- 
render to the use of the Will (a). 

Admittance to a copyhold enures according to the title ; though not correctly 
expressed. 

Copyholds not intended to be comprehended in a devise to the wife in general 
terms " real and petBona] estate p so as to entitle her to have the Surrender sup- 
plied (6). 

Hugh Mundt by his Will, duly executed to pass real estates, ac- 
cording to the Statute of Frauds (I), having surrendered his copy- 
hold estates to the use of his Will, gave and bequeathed to his son 
Hugh, his heirs and assigns forever, several freehold premises at Great 
Ilford ; but in case of the death of his said son Hugh without issue, 
then he gave and bequeathed the said messuages and premises to 
his son Charles Mundy, his heirs and assigns forever ; and as to all 
the rest of his freehold, copyhold, and leasehold, messuages, tene- 
ments, and premises, and his dwelling house, &c. in the parish of 
Barking, he gave, devised, and bequeathed, the same and every part 
thereof unto his son Charles, his heirs and assigns forever ; but in 
case of the death of his said son Charles Mundy without issue then 
he gave and bequeathed the same unto his said son Hugh Mundy, 
his heirs and assigns for even 

Hugh Mundy, the younger, by his will, not executed to pass real 

(a) See the remarks upon this case in 2 Jarman, Wills, ch. 20, p. 599, 607-611. 
(&) Milboum v. MUboum, 2 Bro. C. C. (Am. ed. 1844,) 64, and notes. 
(1) Stat 29 Ch. 11. c. 3. 
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estates, according to the Statute of Frauds (I), made the following 
disposition : 

" And as to all such worldly estate and effects as it may please 
God to bless me withall, or I may leave, or^I may be entitled to at 
the time of tny decease, whether real or personal, not herein before 
given or disposed of, I give, devise, and bequeath, the same " to 
Golding, to hold to him, his heirs, executors, administrators, and as- 
signs, for, and during such terms and estates as the tes- 
[* 427] tator * might by his Will create ; in trust, his wife Mary 
to receive and take the rents, issues, dividends, and profits, 
thereof to her own use, for and during the term of her natural life, 
whether she should be covert or otherwise, that she might maintain 
the children (2) ; and in case she jshould die, leaving no issue, then 
upon trust from and immediately after the decease of his wife, for his 
trustee, his heirs, executors, and administrators, to release, assign, 
and convey, his said real and personal estate to his brother Charles 
Mundy ; to hold to him, his heirs, executors, and administrators, for- 
ever ; and in case Charles Mundy should not be living at his de- 
cease, or should die in the life of his (the testator's) wife, then to 
release, &e. his said real and personal estate, with all the arrears, 
according to the appointment of his wife by Will ; in which event 
he gave her power to make such Will and disposition of all such 
real and personal estate. The testator appointed his wife and Gold- 
ing executors. 

The testator, Hugh Mundy the younger, died in 1782, without 
leaving issue ; leaving his wife and brother surviving. Charles 
Mundy died in 1795, without issue ; and not having done any act 
to bar the entail. Mary, the widow of Hugh Mundy the younger, 
married Henry Church ; and they filed the bill ; praying, among 
other things, that the Plaintiff Mary Mundy may be declared entitled 
under the Will of the testator, Hugh Mundy the younger, to the 
reversion of the copyhold estates, expectant upon the death of 
Charles Mundy without issue. 

The testator, Hugh Mundy the younger, had not made a surren- 
der to the use of his Will. The fact, whether he had any freehold 
estate, that could be the subject of devise, was disputed. All the 

other relief was abandoned at the hearing. 
[* 428] * The steward of the manor of Barking by his deposi- 
tions stated, tRat copyhold estates in that manor may be 
limited in tail, with remainders over; which may be enjoyed upon 
failure of issue of the tenants, holding in tail ; unless such estates 
tail are barred by surrender or recovery in the Courts of the manor. 
The deponent farther stated, that Charles Mundy held to him, and 
his heirs of the lord of the manor customary tenements in Great 
Ilford, within the said manor; and it appears, Hugh Mundy, the 
younger, was upon the death of Charles admitted to the said 

(1) Stat 29 Ch. II. c. a 

(2) The words ^^ that she might maintain the children," are taken from the Pro- 
bate of the Will, produced upon the Appeal, /9o«<, vol. xv. 396. 
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premises as his heir. He also stated, that the custom of barring 
estates tail and remainders in the manor of Barking is by surrender, 
and recovery suffered in the Courts of the manor ; and it does not 
appear by the Court Rolls, that any surrender was made, or recovery 
suffered, by Charles Mundy of his copyhold estates, held of the 
manor of Barking. The deponent farther stated, that he knows of 
no custom in that manor, which requires a surrender to the uses of 
a Will, in order to pass contingent remainders or reversions of copy- 
hold lands in the manor ; such remainder or reversion being, as the 
deponent apprehends, an interest only, and not a tenancy in pos- 
session so as to be the object of surrender. 

Mr. Alexander and Mr. Cooper, for the Plaintiffs. — Upon the 
question, whether the Will of Hugh Mundy, the younger, passes the 
reversion in fee, expectant upon the determination of the estate tail 
of Charles Mundy, the objections are, that copyhold estate is not ex- 
pressly given ; and, that there is no surrender to the use of the Will. 
In the instance of a devise to a wife, the intention being distinctly 
marked, the Court would supply the want of a surrender ; 
admitting * the distinction between that case and that of [* 429] 
creditors ; for whom the most general phrase is sufficient. 
That doctrine however applies only, where the testator ought to 
have surrendered to the use of his Will : but, where the surrender 
was not necessary, the effect of the words will^be precisely the sanoe, 
as if, when necessary, it was duly made. In some manors it is usual 
to surrender even a reversion upon an estate tail ; and where such a 
custom prevails, a surrender is necessary to enable, the reversioner to 
devise. But in this manor, according to the evidence of the stew- 
ard, there is no such custom : the reversioner, not being entitled to 
admission, cannott surrender : the reversionary interest therefore 
passes by Will as effectually as an estate in possession, surrendered ; 
and any Will, that is sufficient to pass personal estate, will pass 
copyhold estate: Carey v. Askew (I): copyhold estate not being 
within the Statute of Frauds (2). 

Mr. Richards and Mr. Roupell, Mr. Fonblanque, Mr. W. Agar^ 
and Mr. ParJcer, for the Defendants. — According to the general law 
of copyholds the reversioner may be admitted ; and may surrender. 
But it is enough to say upon this Will, that, the testator having free- 
hold estate, as well as copyhold, these words will not reach the lat- 
ter ; which is not surrendered ; and, if theVe is freehold estate, will 
not pass by general words. Byas v. Byas (3). Gibson v. Lord 
Monifort (4). 

Mr. Alexander, in reply, enforced the proposition, that though 
copyhold estate, under such circumstances as to be the 
subject of a surrender, if not surrendered, * will not pass [* 430] 
by general words, that is confined to that case ; and an 

(1)2 Bro. C. C. 58. 

(ti) Stat 29 Ch. II. c. 3. 

(:3) 2 Ves. 164 ; Judd v. PraU, poa^ vol. xiii. 168. 

(4) 1 Ves. 485. 

VOL. XII. 19 



430 CHURCH V. MUNDr. [1806. 

equitable estate, a reversion, or any other species of interest, which 
cannot be the subject of a surrender, will pass by general words ; 
whether there is freehold estate, or any other interest, upon which 
the words may operate, or not. 

The Master of the Rolls [Sir William Grant] desired to 
have authority in support of that proposition ; observing, that the 
surrender shows an intention to pass the estate ; but no inference 
can arise from doing nothing, where it is not necessary to do any 
thing. If there is no surrender, intention is out of the question. 
The Will does not pass the copyhold, if not surrendered. 

June I9th. For the Plaintiffs, (hr v. EUison (1), and GrtenhiU v. 
GreenhiU (2), were cited : but it was admitted, that Lord Hardwicke 
reasoned upon the particular circumstances. 

Jtme 23rf. The Master op the Rolls [Sir William Grant]. — 
In this case the only question, that was argued, is whether the Pbin- 
tiff, Mrs. Church, is entitled under the Will of her first husband, 
Hugh Mundy the younger, to the copyhold estate, in which he had 
a reversionary interest, subject to the estate tail of his brother Charles 
Mundy. It is admitted, that no surrender whatsoever was made by 
Hugh Mundy, the younger, of any copyhold estate ; and it is main- 
tained by the Plaintiffs, that no surrender could be made ; as he had 
only a reversionary interest ; and that interest, like an equitable in- 
terest, might pass by a Will without any surrender. No 
[•431] authority, establishing that proposition, has been* cited; 
and I take the law to be otherwise settled by Gyppin v. 
Bunney (3), Auncelme v. Auncelme (4), and many other cases ; es- 
tablishing, that, the admittance of the particular tenant being an ad- 
mittance of the remainder-man, the latter may pass his interest by 
surrender. 

In this instance according to the evidence of the steward Charles 
Mundy, who was only tenant in tail of the copyhold, was admitted 
as tenant in fee. But that makes no difference whatsoever : the 
admittance, in whatever terms made, always enuring according to 
the title: Charles therefore being only tenant in tail, and his 
brother Hugh having the remainder in fee, it operated as an admit- 
tance of Charles to his estate tail, and of Hugh to his remainder. 
There was no surrender of the remainder in fee to the use of the 
Will. Of course it does not pass. 

The question then is, whether, this being the case of a wife, the 
want of a surrender is not to be supplied. That depends upon the 
point, whether according to the true construction of this Will the 
intention of the testator was, that this estate should pass. My opin- 

(1) 3 Atk. 73. 

(2) 2 Vem. 679 ; Pre. Ch. 330: 

(3) Cro. Eliz. 504. ^ 

(4) Cro. Jac. 31. See Lord Kensington v. ManseU, posiy vol. xiii. 240^ and the 
references in the note, 249. 
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ion, independent of the consideration, whether there is, or not, any 
freehold estate, to which the words could apply, is, that it clearly ap- 
pears not to have been the intention of this testator, to comprehend 
this reversionary interest in the copyhold ; and that from the mode, 
in which the limitation is expressed, by very general words, giviiSg all 
the residue of his real and personal estate to his wife for life, and 
after her decease to his brother Charles Mundy in fee, the testator 
clearly could not intend to comprehend in that devise any estate, 
but such as his wife might first take for life, and Charles 
Mundy might * enjoy afterwards. It is impossible, that this [* 432] 
copyhold estate could be taken in that order : for until the 
death of Charles, and without issue, the reversionary interest could 
not fall in. Afterwards, it is true, he makes a provision for the 
death of Charles in the life of his wife ; but in that event disposes 
only of his <^ said real and personal estate." That is the estate his 
wife was intended to take for life, before his brother Charles could 
enjoy it ; which could not be an estate, that she could not take till 
after the death of Charles. It seems therefore from the limitation, 
that the testator could not intend to include in the devise this rever- 
sionary interest. 

In Roe V. Avis (1) a similar construction was upon a similar prin- 
ciple given to a residuary devise. The residuary words were large 
enough to include every possible interest. But It was held, that a 
reversionary interest did not pass on account of the application of 
the residuary estate directed ; showing, that the testatrix could not . 
have had in contemplation that remote reversionary interest. 

My opinion therefore is, without any inquiry, which otherwise 
would have been necessary, that it was not the intention of this tes- 
tator to comprehend in this residuary disposition this reversionary 
interest in the copyhpld estate. The consequence is, the whole of 
the Bill must be dismissed ; and it must be dismissed with costs; 
for the Bill is much incumbered with demands, which it was found 
impossible to support. 

The Bill was dismissed with costs (2). 

1. The statute of 55 Gea III, c. 192, hajs mode a previous surrender to the use 
of the testator's will no longer necessary to ^ve validity to testamentary disposi- 
tions of copyhold estates, when such dispositions are good in all other respects. 

2. In the case of ffdbif v. JVeUnfy 2 Ves. & Bea. 197, Sir William Grant re- 
viewed and commented upon the opinions delivered by the Lord Chancellor and 
himself in tlie principal case : and see, as to the extent, as well as the limits, of 
the license of construction which is admitted with respect to wills, note 4, to 
Biake v. Bunbury, 1 V. 1^4. 

(1)4 Term Rep. G05. 

(2) On the Appeal, /»«/, vol. xv. 396. Inquiries were directed to ascertain, 
whether there was freehold estate : see 2 Ves. &. Bea. 197 ; and, that, as to per- 
sonal estate, whatever is not disposed of, however that may happen, falls into the 
residue, 2 Mcr. 392, 3. 
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WIMBLES D. PITCHER. 

[Rolls.— 1806, Juhe 26.] 

Under a residuary bequest to " the next of kin in equal degree " brothers entitled, 
excluding nephews and nieces (a). 

Thomas Wimbles by his Will, giving some part of his real estate 
to two of his nieces, one of whom was the daughter of one of his 
surviving brothers, in fee, as tenants in common, gave all his per- 
sonal estate, and the residue of his real estate, to his executors, upon 
trust to sell, and pay his legacies. The testator then gave several 
legacies to his brothers and their children, and others of his nephews 
and nieces, children of deceased brothers and sisters ; and he gave 
and bequeathed the rest, residue, and remainder, after paying all his 
testamentary and funeral expenses, in the following terms : 

" To my next of kin in equal degree share and share alike." 

The Bill was filed by the two surviving brothers of the testator, 
and the infant child of one of them, a legatee of 30/., for an account, 
and a declaration as to the residue ; which was claimed by th^ tes- 
tator's brothers exclusively. 

Mr. Richards and Mr. Cooke, for the Plaintiffs, the brothers of the 
testator, contended, that the words, in which this residuary disposi- 
tiod is expressed, amount to a nomination of the testator's brothers : 
and that he was aware of, and intended to prevent, the effect of the 
Statute (1) : the plain meaning of the words " in equal 
[* 434] * degree " as a description of relations, is nearest relations : 
which description the nephews and nieces would answer if 
the brothers were dead. 

Mr. Johnson for Defendants, children of deceased brothers, insist- 
ed, that the distribution should be according to the Statute ; and 
that, the brothers being particular legatees, the testator would, if he 
intended his brothers to take the residue, have given it to them ex- 
pressly. 

The Master of the Rolls [Sir William Grant]. — ^The ques- 
tion is, what the testator meant by the words, " in equal degree." 
Upon the Defendant's construction those words must be left out. 
Unless some meaning and operation are given to them, they must be 
struck out of the Will. The nephews and nieces are entitled under 
the Statute by representation, not as in equal degree. No distinc- 

(aj If a will contains a limitation over of personal property to the testator's next 
of fan, in the event of tlie failure of a previous gift of the same, it has been a vexed 
question in the English books whether the- limitation is to be confined to the near- 
est in blood, or to the next of kin within die statute of distributions. See for a 
consideration of the subject, 4 Kent, (5th ed.) 537 in note ; PkUUps v. Garlk, 3 
Bro. C. C. (Am. ed. 1844,) 64, 70, and notes; Hinckley v. Madartns, 1 Mylne & 
Keene, 27; Elrtisley v. Younf^, 2 Mylne & Keene, 82, 780; Wright v. Truitees of 
Method. Enis, Church, 1 Hoff. Ch. R. 213 ; Lond. Law Magazine for August, 1835, 
Art 5; 2 Williams, Executors, (2d Am. ed.) 815, 816. 

(1) Stat 22 & 23 Ch. n. c; 10. 
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tion arises from the circumstance, that the brothers are named as 
legatees, for they are all named. 

Declare, that the PlaintifTs, the surviving brothers of the testator, 
are entitled, as next of kin in equal degree within the intention of 
this Will (1). 



PALEY V. FIELD, [*435] 

[Rolls.— 1806, June 27.] 

SuRfTT for indemoity to a limited amount, having paid to the extent of his engage- 
ment, entitled to dividends upon proof by the creditor under the bankruptcy of 
the principal debtor (a\ subject (Ex pcarU Turner, ante, vol. iii. 243), to a 
deduction of the proportion of dividend upon the residue of the debt proved, 
beyond that, for which the Surety was engaged, supposing that expunged. 

The Surety not entitled to the benefit of proof against other estates upon a distinct 
security. 

Richard Paley and the Plaintiff John Green Paley executed a 
joint bond, dated the 24th of December, 1799, to the Defendants, 
who are bankers, in the penal sum of 3000Z. ; with condition ; re- 
citing, that Richard Paley had kept an account with the Defendants, 
as his bankers ; and to secure the re-payment of all and every such 
sum and sums of money, as then had been or should hereafter be 
advanced by them to Richard Paley or his partners, he, and the 
Plaintiff as his surety, agreed to give their joint bond ; and it was 
declared, that if they or either of them, dLc. should pay all such sum 
and sums of money as the bankers either had, or should, or might, 
at any time hereafter pay, advance, or disburse, with interest and 
commission, on account of or for the use of Richard Paley, or any 
person in partnership with him, whether by bill of exchange or other- 
wise, and also if Richard Paley and the Plaintiff, or their heirs, ex- 
ecutors, or administrators, shoNuId from time to time upon demand 
pay to the bankers all such other sum and sums of money as then 
were or should be due or ovf ing by Richard Paley or other persons 
as aforesaid to the bankers, or in any other manner, or upon any 
other account whatsoever, then the obligation to be void ; with a 
proviso, declaring, that the PlaintifT, his heirs, ifec. should not be an- 
swerable for, or liable to pay, by virtue of the condition of the said 
bond, on account of Richard Paley or his partners, as aforesaid, his 
heirs, &c. any sums of money to a larger amount than the sum of 
1500/. with interest from the time the same should be demanded : 
the meaning of the parties being, that the bankers should 
not be indemnified by the Plaintiff by * virtue thereof for [*436] 
any loss, which they should sustain by giving credit to 
r- ■ • — 

(1) Po8i, Smith V. Campbell, vol. xix. 400 ; ^non. 1 Madd. 26. 

(a) See Ex parte Rusl^orth, arUe, 10 V. 409. and notes to that case ; 1 Stoiy, £q. 
Jur. § 499rf; 502. 
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Richard Paley, or any partner with him, as aforesaid, beyond the sum 
of 1500/. and interest, any thing therein contained to the contrary 
notwithstanding. 

In May 1803 a Commission of Bankruptcy issued against Richard 
Paley. The Defendants were admitted under that Commission, as 
creditors upon the bond to the amount of 3000Z. They also proved 
under a Commission against Smith and Ashton upon bills of ex- 
change, drawn by Richard Paley, and accepted by them. Upon the 
18th of January, 1804, the Plaintiff paid the Defendants the sum of 
1500/., with interest from July preceding; at which time they made 
the demand. A dividend of 2s. in the pound was received by the 
Defendants under the Commission against Richard Paley. They 
also received dividends of 3s. 6d. under the other Commission. 

The Bill prayed an account of the dividends received under both 
Commissions ; and that the future dividends may be assigned to the 
Plaintiff. 

The Defendants by their answer insisted, that they were entitled 
to apply the sum of 1500Z., received from the Plaintiff, as far as that 
will extend, to satisfy the loss they may ultimately sustain by the 
bankruptcy of Richard Paley ; and that they are entitled to receive 
and apply the dividends j)aid upon the whole debt, proved by them 
tinder the Commission, until they shall receive full satisfaction upon 
the debt due to them from Richard Paley; which, including the 
bond, exceeded 8000/. ; for which sum they were admitted cred- 
itors. 
[* 437] * They represented, that the bills, accepted by Smith 
. and Ashton, had no connection with the bond, executed by 
the Plaintiff, except as they were securities for the general account 
of Richard Paley. 

Mr. Richards and Mr. Huddlestone, for the Plaintiff. — ^If this had 
been a single transaction, there can be no doubt, that the obligees 
in the bond, having received the dividends, would be trustees for 
the surety ; who paid the debt. It happens, however, that the 
obligees have an ulterior demand beyond the sum of 1500/. But 
the principle is the same. Recovering the sum of 1500/. from the 
surety, and proving under the Commission a debt, including that 
sum, they must apportion the dividends, so as to give the surety his 
proportion of the dividend upon the whole, so proved : the right 
of the surety to a proportion of the dividend standing upon the 
same principle as his right to the whole, if there was no farther 
debt: 

Great difficulty arises upon this point from the case Ex parie Tur- 
ner (I) ; in which Lord Loughborough decided, that the principal 
creditor has a right to the proportion of the dividend, which he would 
have received upon the residue of his debt, if the debt, for which the 
surety was answerable, had been expunged. That case is not sup- 
ported by principle ; and is disapproved by Lord Eldon in Ex parte 

• (1) .ante, voL iiL 24a 
VOL. xn. 19* 
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Rushforth (1). Lord Loughborough gives no reason for his judg- 
ment ; and that, which is assigned by Mr Cullen (2), is not satisfac- 
tory. Suppose, the surety should not choose to come in under 
the Commission ; and he is not bound to come in ; the 
* bankrupt might be compelled to pay the debt twice : [* 438] 
first by dividends under the Commission and afterwards 
the whole to the surety. Lord Eldon said, the case Ex parte Wild^ 
man (3) decided only, that a bill-holder has a right of action against 
the drawer, acceptor, and indorsers ; and may go against all, until 
he has received 20s. in the pound ; and that case and Ex parte 
Wallace (4) are at variance. The Plaintiff's right to the >dividend 
under the Commission against Smith and Ashton is also clear ; un- 
less the debt proved against their estate was a distinct, separate, in- 
dependent, debt ; not forming any part of the 15002. 

Mr. Alexander and Mr. Bellj for the Defeiidants. — ^This is a 
very important point ; for upon this argument, founded upon misap- 
plication of a clear and established principle, there is no form of 
words, by which a surety can contract an engagement for the de- 
ficiency to the principal creditor. Whatever may be the number of 
names upon a bill, the holder may prove against the estates of all, 
who become bankrupt, and may go against all, who remain solvent, 
until he has received 20^. in the pound : and no one paying part of 
the debt, can, while one shilling remains due, call upon the holder 
to assign the benefit of the security, or that charge upon any of the 
other estates, until the full amount has been paid to him. No such 
equity subsists in that case ; and that proposition is not confined to 
the case of bills ; extending to bonds also. The creditor is entitled 
to sue all the parties liable by the instrument ; and no one, having 
paid a part, can call for an assignment of the proof against 
the others. This proposition, standing upon principle, * and [* 439] 
established by many authorities, as confined to casjes, where 
the engagement of the surety is commensurate with that of the prin- 
cipal, is not the subject of dispute. It must also be admitted, that, 
where the engagement of the surety is perfectly separate and dis- 
tinct, has no connection with or relation to more extensive engage- 
ments of the principal with the creditor, the surety may have the 
benefit of the proof made by the creditor ; though something re- 
mains due to him ; and that is the utmost extent the argument in 
favor of the surety can go. 

The case Ex parte Turner (5) is an authority in favor of the 
surety to that extent ; though ag'ainst him upon the subordinate 
question ; to which, if that proposition should be determined in his 
favor, the creditor must resort. In that case the engagement of the 
surety was a transaction perfectly separate and distinct. Notwith- 
. . > . ■ ■ 

(1) ArUe, vol. x. 409. The Lord Chancellor finally followed that case. 

(2) Cullen's Bank. Law, 157. 

(3) Atk. 109 ; 1 Cooke's B. L. 151 ; 8th edit 173, 4. 

(4) 1 Cooke's B. L. 155; 8th edit. 176. 

(5) .Me, vol. iii. 243. 



439 PALEY V. FIELD. [1806. 

Standing what he had done was connected with the demand for the 
general balance, due to the bankers, his engagement was confined 
to the p>articular bills. Lord Loughborough with some nicety held 
him entitled to prove ; for, those bills being paid, the debt with ref- 
erence to the creditor ought to be expunged : but, as the effect of 
that relief to the surety would be by increasing the dividend to di- 
minish the fund, would not permit him to hold it to the prejudice of 
the creditor, by depriving him of the increased dividends, which he 
would have received, if the proof of that debt had been expunged. 
That authority therefore proves, that the right of the surety cannot 

stand in competition with the principal creditor. 
[* 440] * In all these cases however, in which this relief has 
been given to the surety, the engagements were perfectly 
commensurate ; for though in that case the debt to the creditor ex- 
ceeded the extent of the surety's engagement, the transactions were 
perfectly separate. It is said, but no authority is produced, that in 
a case of this nature the principle is the same. If the surety enga- 
ges with the creditor in terms, which imply, that the advances of the 
creditor shall not exceed a specified amount, and the creditor does 
afterwards exceed that amount, the particular stipulation between 
the surety and the creditor might have the effect of limiting the de- 
mand, as between them ; and that brings it to the ordinary case of 
a bill or bond, upon the acknowledged Law ; and that is the spirit 
of the decision in Ex parte Rushforth (1); in which case Lord 
Eldon followed Ex parte T\im€r, upon the principle, that there was 
a stipulation between the bankers and the surety, that the former 
should not advance more than the amount of the bond ; and, as 
against the surety, they were not permitted to say, that more had 
been advanced. Perhaps some doubt may be entertained upon the 
justice of the inference, whether such was the nature of the stipu- 
lation. But, whether that is so, or not, it clearly was the ground 
taken by Lord Eldon ; that no more was to be advanced than the 
specific sum ; and the surety should not by advances to a greater 
amount be deprived of all his equities. 

But io this case the stipulation is different. It was clearly under- 
stood, that larger advances were to be made ; and the surety under- 
took to pay any deficiency, that might arise after applica- 
[*44I] tion of all the effects, which * the creditor might happen 
to have. The true construction of the proviso is, that the 
creditor should not be indemnified beyond the sum of 1500^ In 
such a case, the surety engaging to make good the deficiency, the 
creditor has not the benefit of his engagement, unless he is allowed 
to apply all other effects first, and then to come upon the surety for 
the deficiency. If in Ex parte Rushforth that was a breach of the 
stipulation, the stipulation in this case to that effect is express ; that 
more advances were to be made ; and the object of the bond with a 
surety was only to bring the bankers home at last. It is said, that 



(1) AnU, vol. X. 409. 
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if the surety has not this benefit, the bankrupt may be twice charged. 
In many situations the bankrupt is exposed to that hardship ; being 
liable after his estate has paid by dividend : but if that follows from 
the nature of security, the objection cannot have any weight. 

In Ex parte Wood (1) Lord Thurlow acted upon the distinction, 
that the payment was before the bankruptcy, creating therefore a 
a positive, substantive, debt at that time, distinguished in that res- 
pect from a payment after the bankruptcy ; in the one case a legal 
demand subsisting against the estate ; in the other only the equity 
we are now discussing. If the proposition, upon which this Bill is 
filed, can be supported. Lord Eldon would not have determined 
Ex parte Ru$hforth upon the narrow ground upon which that case 
is ultimately put, that in consequence of the want of notice the 
creditor had not a right to swell the demand beyond 10^000/. This 
case stands clear of that decision ; which raises an inference, that 
in such a case as this the surety has not the Equity, in- 
* sisted on by this Bill. The effect of the engagement, [* 442] 
contracted by this surety, is, not merely to be liable for 
the first advances to the extent of 1500/., but an engagement of in- 
demnity, to a limited amount, against any loss the bankers might 
ultimately suffer. The proviso is to be understood, not as limiting 
the credit to the sum of 1500/., but as cutting down the extent of 
the engagement by the surety ; meaning him to be liable to the ex- 
tent of that sum, whatever advances may be made according to the 
condition of the bond. The whole must be taken together : the 
first engagement being unlimited in extent; but, taken with the 
proviso, amounting to a contract of indemnity to the extent of that 
sum; and in that respect distinguished from Ex parte Rushforth; 
where Lord Eldon inferred, that the engagement was not to go be- 
yond 10,000/. All these cases proceed upon the principle, that 
the debt would be gone, if not preserved by the Equity of the 
surety. The proper mode therefore of trying this is to consider, 
whether the assignees could insist upon having the proof expunged ; 
and the law is clear, that if various securities are held for one gen- 
eral debt, not separately applicable to particular parts, the bankrupt 
estate cannot have any part of the proof expunged in consequence 
of the payment of any one of the securities ; which are all liable for 
the whole. This a security for the whole debt ; not for a particular 
part. 

The Plaintiff contends, that he is entitled, not only to the divi- 
dends from Paley's estate, but also to dividends upon the bills ac- 
cepted by the other bankrupts. But that is a distinct transaction. 
They were separate, independent, sureties : the Plaintiff in res- 
pect of his bond : Smith and Ashton to the extent of their accept- 
ance. ' 

* Mr. Rkhardsy in reply. — Every suretyship is in truth [• 443] 

(1) Before Lord Tburlow, 12th Dec. 1791. Stated by Lord Eldon, anUy vol. z. 
415, in Ex parte Rushforth. 
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a contract for indemnity. The surety tnight have compelled 
the bankers to put the bond in suit for 1500/. The bankruptcy 
cannot make a difference. The Plaintiff having been compelled to 
pay the whole sum, for which he agreed to be surety, and having a 
right of action, if no bankruptcy had occurred, shall in Equity be al- 
lowed to claim as Cestui que trust to the extent of what has been re- 
ceived under the bankruptcy ; as in the event of no bankruptcy he 
might have compelled the creditor to sue the principal obligor ; or, 
having paid the whole, might have brought an action against the 
principal debtor. In the particular mode, in which this engagement 
is expressed, there is nothing to prevent the relief. The conclusion 
of the instrument brings it within the principle of Ec parte Rtuh- 
forth : the stipulation being, that the Plaintiff shall not be answer- 
able, or liable to pay, on account of Richard Paley, nor the De- 
fendants be indemnified by the Plaintiff for any loss they should 
sustain by giving credit to Richard Paley, beyond the sum of 1500/. 

June 30th. The Master of the Rolls [Sir William Grant]. — 
I am not able to discover any substantial distinction between this 
case and Ex parte Rushforth. Indeed this is the stronger and the 
clearer of the two; as this instrument marks more distinctly, that 
the sum, for which the surety was to be answerable, was as against 
him to be considered as the whole amount of the creditor's demand. 
In that case there was no specified limit to the engage- 
[* 444] ment, except what was implied by * the obligation of the 
bond. The undertaking was to answer for all such ad- 
vances as the bankers might make. Lord Eldon however inferred 
from the obligation to give notice, before there should be a forfeiture 
of the bond, that, as against the surety, the bankers would not be en- 
titled to say, they had given credit for more than the penalty : so as 
to affect him in any way by such additional credit. Here that is 
not left to inference ; for the proviso, which qualifies and controls 
all the rest of the instrument, declares expressly, that the true intent 
and meaning is, that the bankers shall not be indemnified by the 
Plaiiftiff by virtue thereof for any loss, which they should sustain 
by giving credit to Richard Paley, as aforesaid, beyond the sum of 
1500/., and interest; any thing therein contained to the contrary 
notwitlistanding. I hardly know, how the parties could have more 
clearly provided, not merely that the Plaintiff should not be called 
upon to answer more than 1500/., but that with regard to him the 
creditor should be considered as limited to that sum. 

Then upon what ground is the Equity, which the Plaintiff seeks 
by this Bill, resisted ? Upon this ground only, that these Defend- 
ants have given credit to the bankrupt beyond that stipulated sum : 
a case, with which by express provision the Plaintiff was to have 
nothing to do. If in consequence of those ulterior advances the 
bankers are to keep dividends, of which they would otherwise be 
trustees for the Plaintiff, does not he contribute in effect to indem- 
nify them for a loss against which it is expressly provided that he 
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shall not be called upon to indemnify them : viz. a loss occasioned 
by their advancing more than the sum of 1500Z. ? It is clear, that 
as between these parties, that sum is to be considered as 
the amount of the debt. The Law, * resulting from that [* 445] 
view of the facts, is not a subject of controversy between 
the parties ; for it is agreed, upon that statement the Plaintiff is 
entitled to the equity he seeks by his bill, to consider them as trus- 
tees for him of whatever dividends they draw from the bankrupt's 
estate on account of this sum of iSOO/. As to the other bills, I 
take it, that is a distinct transaction ; and the Plaintiff has nothing 
to do with them. 

The Master of the Rolls [Sir William Grant] inquired, 
whether in Ex parte Rushforth the Order allowed the creditors the 
equity, that was given in Ex parte Turner ; and the order appearing 
to have allowed it, directed the Decree in this cause with the same 
qualification. 

It is clear that a surety may take care by his engagement, that he shall be 
bound only to a certain extent: Craythom v. Swinbwm^ 14 Ves. 169. If his prin- 
cipal become bankrupt, tlie surety, by paying the amount of his own obligation, 
will be entitled pro tarUo to stand in the place of the obligee, though the latter 
may have proved to a larger amount ; see, ante, the note to Ez pwrte JSimery 
3 V. 243. 



CRANMER, Ex parte. 
[1806, July 12, 18, 31.] 

Return to a Commission of Lunacy, that the party is so far debilitated in his 
mind as to be incapable of the general management of his affairs, quashed ; and 
a new Commission issued : a " Melius In^iirendum ** not issuing in lunacy. 

The Commission of Lunacy applicable to incapacity from causes, distinct from 
lunacy, as old age : but the return, if not in the words of the Commission, must 
have equivalent words ; and in such a case the proper return is, that the party 
is of unsound mind ; so that he is not sufficient for the government of himself, 
&c. (a). 

Privilege of the party, who is the subject of a Commission of Lunacy, to be present 
at the execution. 

Order, that a person, against whom a Commission of Lunacy was established, 
should be delivered up to (he Committee. Habeas Corpus not necessary. 

No special verdict upon a Commission of Lunacy, [p. 450.] 

Explanation of ^* J^on comjfos mentis,^ [p. 450.] 

In cases of lunacy, the notion, that the moon has an influence, erroneous, [p. 452.] 

Under a Commission, issued, to inquire, whether Henry Cran- 
mer, Esq. is a lunatic, the verdict, found by the Jury, was, that 

(a) See Eyre v. ffake, ante, 4 V. 798, Mr. Hovenden's note ; Ridgeway v. Dar- 
win, ante, 8 V. 65; 2 Story, £q. Jur. § 1365; Gibson v. Jeifes, ante, 6 V. 273, and 
notes. 

With regard to the proceedings for the appointment of a Committee, &c. see 2 
Barbour, Ch. Pr. 226—242, 649, d seq. 
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Henry Cranmer is so far debilitated in his mind as to be incapable 
of the general management of his affairs ; and has been in the same 
state of mind for six months last past. • 

The return to this Commission was brought before the Lord Chan- 
cellor by two petitions ; one presented in the ndme of Mr. Cranmer : 
the other by his next of kin. The affidavits stated several instances 
of the decay of this gentleipan's faculties ; appearing to be the ef- 
fect of his advanced age. ' 

Mr. Perceval and Mr. Hart, in support of the Petition of Mr. 
Cranmer. — The finding upon this Inquisition is so informal, that a 
traverse cannot be taken ; the legal right to which is fully acknowl- 
edged in the cases Ex parte Wraggy Ex parte Feme (1). In JEIr 
parte Bamsley (2) Lord Hardwicke notices the uncertainty arising 
from the latitude of these findings : the Court having departed from 
the rigid terms of the ancient form, " Lunaticusy velnon ; " and held, 
that the words substituted must be equivalent: as ^^ Non Xhmpos 
Mentis " or, since the proceedings have been in English, << of unsound 
mind.'* A sort of particular, technical, phrase has therefore been 
adopted. But words, denoting mere weakness of mind, upon which 
there may be different judgments, cannot be substituted for lunacy, 
or unsoundness of mind ; which latter description has by usage ob- 
tained a legal, technical, import. In this case the traverse would be 
more involved than in any former instance, as to his capacity for the 
general management of his affairs. 

The Solicitor General [Sir Samuel Romilly], Mr. Richards, and 
Mr. TVetherell, for the next of Kin. 
[* 447] * If this verdict cannot be sustained, the proper course 
seems to be to direct a Melius Inquirendum. This is a 
subject of great importance with reference to future cases. It is 
perfectly settled, that his Majesty will interfere for the protection of 
persons, who are become incapable of protecting themselves ; though 
not lunatic in the strict sense : the incapacity proceeding only from 
debility of mind, arising from affliction, disease, or old age ; who 
cannot be described as lunatics in the strict sense. The Court pro- 
ceeds now, not upon the strict common law writ, but upon a Com- 
mission in nature of it ; under which the description is different 
from that in the writ. Blackstone's (3) definition of a lunatic, con- 
sidered as a proper object of the interference of the Lord Chancellor, 
comprises those, who are incapable of managing their own affairs. 
There are innumerable instances of Commissions (4), the objects of 
which were clearly persons, not lunatic in the strict sense; the dis- 
order arising from causes, that could not possibly admit lucid inter- 
vals; old age, for instance: a glimmering only of understanding 
left : a state, produced by no sudden cause, but by the gradual 
effect of time upon the mind. 

(1) ^nte, vol. V. 450, 839 ; see the note, 452. 

(2) 3 Atk. 168. 

(3) 1 Black. Com. 304. 

(4) A long list of Commissions in coses of this nature within the last ten years 
▼as produced. 
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Since the case Ex parte Bamsley the law of the Court upon this 
subject has altered, according to Lord Eldon ; who in JUdgeway v. 
Danvin (1) says, he is pretty confident, Lord Hardwicke would not 
have gone so far ; but finding a course of cases, establishing this 
authority, and feeling a strong inclination to maintain it, or that the 
Legislature should take measures to preserve persons in 
a state of imbecility, laying them as *open to mischief as [* 448] 
insanity, till these decisions were reviewed, he would not 
alter them. If the law has been altered in this respect, that Com- 
missions are granted in cases, in which Lord Hardwicke would not 
have granted them, and the Lord Chancellor will interfere upon hav- 
ing the facts of such cases ascertained, it would be extraordinary, 
that your Lordship should decline to interfere upon those facts, 
stated by the verdict of a Jury ; and should require them, upon their 
oaths to state formally and technically a lunacy, or something equiv- 
alent, in a case, where nothing of that nature exists : if, a man being 
in the language of Fleta, '< mtUiLs fy surdusy^ your Lordship is to 
force the Jury to call him an idiot or a lunatic. The law is surely 
in a most inconvenient state, if the party is entitled to protection 
under circumstances, that are not permitted to appear upon either 
the Commission or the Inquisition ; and the Jury are placed under 
a necessity of saying upon their oaths that, which they cannot say 
consistently with truth. It is to be regretted, thai the Lord Chan- 
cellor has applied the prerogative to such circumstances ; for the 
necessity of the case would have compelled the Legislature to inter- 
fere. Upon these affidavits the instances of, loss of memory and 
failure of intellect are such, as, if not to be characterised as lunacy, 
are a sure indication of a mind overturned. 

The reply was stopped by the Court. 

The Lord Chancellor [ErskineJ. — I rather regret, that it did 
not occur to me, that these petitions stood for this day ; for it is fit, 
that I should have collected my thoughts, before I decide upon this 
very momentous subject. But, having no doubt upon it, 
I shall state my opinion. I think, * there ought to be an [* 449] 
Act of Parliament : not from any defect in the jurisdic- 
tion ; but on the immense moment, that the Lord Chancellor should 
not assume an authority that does not belong to him by the ancient 
jurisdiction ; and that may press sorely on the liberty of the subject ; 
on the other hand, feeling, as Lord Eldon appears strongly to have 
felt, that persons, who are above all others entitled to protection, 
ought not to'go unprotected. Another ground is this : A man may 
have passed a great and illustrious life ; and by the course of nature 
his faculties may decay ; so that he may not be fit either to govern 
himself or his affairs. It is unseemly, that he should be put upon 
the. footing of a lunatic; and that a Commission should issue "in the 
ordinary course ; which may afiect the families of such persons in 
other times. It is supposed, and that opinion has gone forth very 



(1) Antt, vol. viii. 65 ; vi. 273. 
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generally, that this unhappy disease runs into the posterity ; and 
thence arises a grievous dilemma, that either such a person must be 
deprived of protection altogether ; or in future times that distress to 
his family should be the consequence. Why should not a man be 
entitled to protection in this second state of infancy, as well as the 
first ? The whole prerogative is this ; that it falls to the King to 
take care of those, who cannot take care of themselves. 

Lord Coke says, in the Records of Courts of Justice you are to 
find the Law ; and if I find upon the Records, that I have jurisdic- 
tion, though I do not see whence, to go beyond what Lord Hard- 
wicke did, if upon some new jurisdiction, arising from the necessity 
of the case, a Commission can issue, I will exercise that jurisdiction. 
But let the Commission and the verdict be congruous upon the face 
of the Record. That cannot be, unless the verdict is either in the 
words of the Commission, or in equipollent words. The right to 
traverse the verdict is admitted. Could the Jury find a 
[^450] * special verdict, stating, that they could not say, whether 
he is a lunatic, or not ; and returning the evidence back to 
roe, as other Juries return the evidence to the Court ; and could I 
upon a special verdict say, the man is a lunatic ? I could not. I 
liave no authority to act upon his liberty and his property, except 
upon a verdict, expressed in legal words. 

Lord Coke in his Commentary^ upon Littleton states what embraces 
every possible case ; 

" Here Littleton explaineth a man of no sound memory to be 
Non compos mentis. Many times (as it here appeareth) the Latin 
word explaineth the true sense ; and calleth him not Amensy de- 
mens, furiosns, lunaticus, fatuusy stultusy or the like ; for ^ Non com- 
pos mentis ' is most sure and legal." 

Lord Coke there considers the word " lunaticus " as by no means 
material ; only classing it with " Amensy demensy^ &c. : but he says, 
<< Non compos mentis '' is the sure term. The Commentary proceeds 
thus : 

<< Non compos mentis is of four sorts : 1st, Idiota ; which from his 
nativity by a perpetual infirmity is Non compos mentis : 2dly, be, that 
by sickness, grief, or other accident, wholly loseth his memory and 
understanding (1)." 

(1) Co. Lit 246. b. See BeverU^a Caaty 4 Coke, 123 ; where the description is 
still more general and comprehensive : " he, who was of good and sound memory, 
and by the visitation of God has lost it I* 

It is singular, that the term ^ Lunaticus,^ which, though derived from a vulgar 
error, gives the title to the modem proceeding by Commission, and is the only 
specific description of afflicted persons contained in it, is not to be found in any 
form of the old Writ, (Reg. Brev. 266,) nor in the Statute : (De Prerogativa Regis. 
Stat 17 Ed. II c. 9, 10). 

The first form of the Writ, to the Escheator, suggesting, that tlie party, ^ Fatuus 
& Idiota existit : ita quod regimini sui ipsius, terrarum, tenementorum, bonorom, 
&. catallorum suorum non sufficit," directs the inquiry, ** Si A. fatuus & Idiota six, 
sicut pnedictum est, necne ; & si sit, tunc utrum a nativitate sua, an ab alio 
tf^mpore ; Sz, f\ ab alio tempore, tunc a quo tempore, qualiter, & quomodo ; & si 
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Here is the very man : not born without reason- ; but, who 
has lost it from sickness, grief, or other accident ; for you can- 
not enter into the mind ; to know, by what means it is disorgan- 
ized : 4)ut you find it disorganized ; and who can say, I have 
not a jurisdiction ? There is no doubt, the Moon has no influence ; 
and there are many persons, who never have lucid intervals, that 
come within this second description. But they must have lost their 
understanding to this extent ; that they are not capable of the man- 
agement of themselves and their afiairs. Lord Coke is so far from 
putting the person he describes by the term << lunaiictis " in the class, 
that I have just noticed, that he puts that person by himself; des- 
cribing him to be a man, who hath sometimes his understanding, and 
sometimes not ; and this is the ancient law of the country. This is 
not a man, who has sometimes understanding, and sometimes not : 
his understanding is defunct : he has survived the period, that Prov- 
idence has assigned to the stability of his mind. In the remainder 
of this part of the Commentary Lord Coke continues to use the 
phrase " Non compos mentis" 

Upon this the jurisdiction (which God forbid should not exist in 
such cases) is clear ; and the necessity for an Act of Parliament is^ 
not to give jurisdiction, but to avoifi the inconvenience I have hint- 
ed at. 

Let us see, whether any thing has since occurred, which can al- 
ter the Law. Lord Hardwicke (and I am glad, when- 
ever r have a precedent by that great man) * in Ex parte [* 452] 
Barnsley (1) says expressly, that was the law in his time ; 
and there must be equipollent words. Another great authority. 
Lord Eldon, in Ridgeway v. Darwin (2) says. Lord Hardwicke 

lucidis gaudeat intervallis :***•& quia propiDquior hieres, ejus sit, & cujus 
BBtatis." 

Another form of the Writ, to the Escheator, reciting, Quia A. Idiota & adeo 
impotens ac mentis suie non compos existit, quod regimini sui ipsius, terrarum, vel 
aliorum bbnorum,Jion sufficit," durecta an inquiry, *'Si Idiota sit, & mentis sue 
non compos, sicut pnedictum est, necne." By another form the inquiry is, whether 
** Idiota &, fatuus a nativitate sua, an alio tempore.*' 

According to another form the SherifF is ordered to inquire, whether, &.c. " a 
nativitatis suee tempore semper hactenus purus Idiota extiterit * * * * an per 
infortunium vel alio modo in hujuemodi infirmitatem postea incideret; • * • * * 
et si per infortunium vel alio modo, tunc per quod infortunium, & qua] iter, & 
quomodo, & cujus letatis fuerif 

By another form the Sheriff is to inquire, whether ** a primieva state sua fatuus 
extiterit" 

In the Writ, entitled, " De Jdiota coram Consilio," the description is, " Idiota 
est &. non sanee mentis existit" 

It is to be observed, that the language of the Writ, supposing a commencement 
and cause of the calamity unconnected with birth, does not correspond with the 
description of an idiot, generally received, and adopted b^ Lord Coke. 

The inquiry at the close of the first of these forms, being literally translated in 
the Commission of Lunacy, ^* who is his nearest heir, and of what age^ is in prac- 
tice referred to the age of the heir. That doubtful construction is the more ques- 
tionable, as another form of the Writ by very clear expression applies that inquiry 
to the person, who is the subject of the Commission. 

(1) 3 Atk. 168. 

(2) ArUf^ vol. viii. 65. 
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would not have gone so far as the late practice has gone. Nothing 
was decided in that case. Lord Eldon did not issue another Com- 
mission ; but did what was perfectly wise ; directing two physicians 
to visit the lady for the purpose of determining, whether her state of 
mind was competent to the management of her affairs ; declaring, 
that the case did not seem a case of insanity ; and he should think 
himself bound to do that, if it was only made out, that it was not fit, 
she should have the management of her pecuniary affairs ; and Lord 
Eldon piits the ground, on which he goes in the disjunctive, viz. 
feeling a strong inclination to maintain the practice ; or, that the 
Legislature should take measures to preserve persons in a state of 
imbecility, laying them as open to mischief as insanity. 

If upon the evidence this gentleman shall prove a proper subject 
for a Commission, I am sure, there is sufficient to bring him within 
the most legitimate class ; viz. the 2d class mentioned by Lord Coke : 
those,'' who from sickness, grief, accident, or old age (1), (for that 
may be added) have lost their understanding. What is the meaning 
of that ? In the case of the unfortunate man, who fired at the 
King in the Theatre, the Attorney General contended, that he ought 
\ to be proved to have wholly lost his understanding. So he had : 
' but that does not require such I state, that he could not see the 
light of the sun, or know his father. But the^inquiry is, 
[* 454] whether his capacity is of that kind, that fits * him for 
the government of himself, and the management of bis 
affairs. I must have that returned. This verdict does not state dis- 
tinctly, that he is incapable ; but that he is so far debilitated in his 
mind, that he is not equal to the general management of his affairs. 
How dangerous is that ! Lord Eldon was aware of it ; observing, 
that many difficult and delicate cases with reference to the liberty of 
the subject might occur. I will protect this gentleman, by granting 
a MeliiLs Inquirendum ; to see, whether he is fit for the government 
of himself, and the management of his affairs. How can I tell, 
what is so far debilitated in his mind as not to be equal to the general 
management of his affairs ? Suppose, he was a farmer ; and his 
understanding was so far debilitated, that he could not manage his ' 
farm ; though competent to common purposes. There is an ambi- 
guity in this verdict, upon which it cannot possibly be sustained. 
Quash the Inquisition ; and let another Inquisition be directed. 

July I8th. An apphcation was made, that a new Commission 
should issue in this case ; upon the ground, that upon search it ap- 
peared, a Melius Inquirendum had never been directed in lunacy ; 
and in Ex ^arie Roberts (2) it is stated, that it cannot be. 

The Lord Chancellor [Erskine]. — ^There ought to be a new 
Commission ; for this gentleman had not been found a lunatic 
in fact; and if upon the finding I could see, that he was not 



;i) See Beverley's Cast, 4 Co. 123. 
2)3Atk.5. 
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a proper object of this Commission, as the law now stands, 
though I wish, there should be a revision of it as to that, I might 
have said, there was an end of the Commission; and I would 
not grant another. But there is in this return what convinces 
me, that there is great probability, that he is a legitimate object 
of a Commission. This verdict could not support the Com- 
mission : but I see plainly, at least that there is not sufficient cer- 
tainty of his capacity. The Jury will find either in the words of 
the Commission, or in equipollent words. I perfectly agree with 
Lord Eldon in the idea his Lordship had of Charlton Palmer's Case, 
The party certainly must be present at the execution of the Com- 
mission. It is his privilege. 

Another Commission issued accordingly ; under which upon the 
evidence, and particularly the personal examination of Mr. Cranmer, 
the Counsel, who resisted the Commission, gave it up ; and the jury 
under the direction of the Commissioners found their verdict, that 
Henry Cranmer is of unsound mind : so that he is not sufficient for 
the government of himself, his manors, &c. ; and that he has been 
in the same state since the 13th of May, 1806. 

Under the return of that verdict, a Committee of the person was 
appointed by the Master. 

July 31 5^. The Soliciior General [Sir Samuel RomiUy] and Mr. 
fVetheretty on behalf of the Committee, applied to the Lord Chan- 
cellor for an Order for deKvering the person of Mr. Cranmer to the 
Committee ; stating that on the morning after the execu- 
tion of the Commission Mr. Cranmer had been * conveyed [*456] 
from his house in Essex to London by Margaret Winton ; 
that they had been traced to his house in town ; but he had been 
conveyed from thence, and it was not known whither. They stated, 
that a petition was not yet presented ; the Commission having been 
executed only on the 29th of July : and observed, that an Order 
might be made, that Mr. Cranmer should be delivered up to the 
Committee ; or, as in the case of an infant, should be produced in 
Court ; that Mr. Cranmer must be considered as under the protec- 
tion of the Lord Chancellor ; and a Habeas Corpus is not necessary. 

The Lord Chancellor [Erskine] said, a Habeas Qorpus was not 
necessary ; that he should certainly make the Order ; and, if it was 
not obeyed, should commit the parties. 

The Order was immediately pronounced, that Mr. Cranmer should 
be delivered by Margaret Winton, or any other person, in whose 
custody he may be, to the Committee, or any person appointed by 
him. 

Under that Order Mr. Cranmer was afterwards delivered Uy the 
Committee. ^ 

Imbecility of mind, though clearly distmgaisliable from lunacy, may be the 
foundation of a commission in the nature of a writ de lunatico inauirendo : see, 
onie, the note to Eyre v. ffake^ 4 V. 795. And, as to the modes or giving relief, 

VOL. XII. 30 
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where there has been irregularity in the execution of a commisBion, or in the re- 
turn made thereto ; or where, on the trial of a traverse, the verdict appears ques- 
tionable : see note 5, to JBr parte Wraggy 5 V. 450. 



NEWHOUSE t;. MITFORD. 
[1806, July 8.] 
Order on Motion, with consent, to rectify a clear mistake in a Decree (a). 

In this Cause the Decree directed the Defendant William Mitford 
to transfer certain funds, admitted to be standing in his name, into 
the name of the Accountant General, &c. with the usual directioDS 
for the appointment of a guardian for the infant Plaintiff, and an 
inquiry as to maintenance ; and the Master was ordered 
[* 457] * to tax all parties' costs, to be paid by sale of part of the 
fund ; and that the dividends to accrue upon the residue, 
after payment of what should be allowed for maintenance, be from 
time to time laid out in the name of the Accountant General, in trust 
in the cause, with liberty to apply, when the infant should attain the 
age of 21. 

After this decree had been passed and entered, a motion was 
made for a reference to the Master to take an account of the divi- 
dends, received since the death of the testator by the Defendant 
Mitford upon the funds, directed by the Decree to be transferred ; 
with the consequential directions, that what shall be reported due 
from him on that account may be paid into the Bank, &c. 

Mr. Kenrick, in support of the motion, cited fVaUis v. T%omas (1) 
and Pickard v. Matihison (2). 

The motion was not opposed on the part of the infant ; and the 
other parties consented. 

The Lord Chancellor [Ers&ine] made the Order ; observing, 
that it was a mere slip (3). 

Except in cases of mere clerical error of a palpable kind, it is irregular, ac- 
cording to the existing practice, to discharge, alter, or add to, a decreta] order, or 
motion : see, antej note 3, to Habergham v. Vindtntf 1 V. 68 ; the note to the 
AnonifmofM ease, 1 V. 93 : and note 2, to Perry v. Philips, 1 V. 251. 

(a) 2 Smith, Ch. Pr. (2d Am. ed.) b. 3, ch. 3, p. 15 ; Pidard v. Matthemmj anU, 
7 V. 293, and cases in note (a). 
'"' w^nte, vol. viL 292. 
Ante, vol. viL 293. 
See the next case. 
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LANE V. HOBBS. 

[1806, July 8.] 

Order on Motion, with consent, to fectify a clear mistake in a Decree. It most 
be a separate, supplemental, (>rder {a). 

In this cause a Motion was made, with consent, as in the preced- 
ing case, to rectify an error in the Decree, passed and entered ; the 
Decree directing money to be paid into Court, which had been paid 
in. 

Mr. Healdy in support of the Motion, mentioned the authorities, 
cited in the preceding case, Newhouse v. Mitford. 

The Lord ChaItcellob [Erskine] made the Order ; stating, that 
it must be done by a separate, supplemental. Order (I). 

Sex the references given in the note to the last preceding case. 



JACOB V. HALL. 

[1806, July 5.] 

Amendment pennitted after Answer, without prejudice to Elzceptions, by praying 
Injunction, upon a Devastavit^ and a purpose of collusive sale by the executrix, 
a person of no property, to the trustee. The Amendment confined to the prayer 
of the Injunction (6). 

The Bill, filed on the 22d of October, 1805, by persons, claiming 
under a Will, prayed the usual accounts, and a receiver. After the 
answers came in, a Motion was made on the part of the Plaintiffs, 
that they may be at liberty to amend the Bill by praying an injunc^ 
tion, to restrain the Defendant Sarah Hall, the executrix, and the 
other Defendant Hughes, a trustee, named in the Will, from selling 
the leasehold estates of the testator ; without prejudice to the Plain- 
tiff's taking exceptions to the answer. 

The Bill and the affidavit in support of the Motion rep- 
resented, that the executrix was a person of * no property ; [* 459] 
and suggested a Devastavit by improvident sales of the 
farming stock, &c. and collusion with Hughes for the purpose of 
selling to him the leasehold premises, a trading concern ; and al- 
leged, that by any sale the Plaintiffs will sustain great loss and injury. 

The SoKcitor General [Sir Samuel RomiUy]^ and Mr. BeU, in 
support of the Motion. — Mr. Richards and Mr. Healdy for the De- 

(a) 2 Smith, Ch. Pr. (2d Am. ed.) 15, b. 3, ch. a 
(1) See the preceding case. 

(6) See as to amendments of bill, 1 Smith, Ch. Pr. (2d Am. ed.) 2^, tiseq,\ \ 
Barbour, Ch. Pr. 212, 213; Story, Eq. PI. § 884, el m?. 
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fendants, desired, that the Motion should stand over ; the affidavit 
not having been filed in time. 

The Lord Chancellor [Erskine] made the Order; confining 
the amendment to the prayer of the Bill, and to the single object of 
the Injunction (1). 

Though it is a general rule that a plaintiff cannot move for an injanction and«r 
the prayer for general relief (iSStivoT^f v. Dyor^ Ambl. 70,), still it abould seem, that 
a case of devaslavU may authorise an exception to the common rule, and that, if 
the principal case had proceeded to the lengtn of an interlocutory decree for an 
account, Inere would have been no necessi^ for amending the bul, but an injunc- 
tion mi^t have issued on motion, although the bill contained no prayer to that 
effect: fFrighi v.ManSf 1 Ves. & Bea. 314. As to permitting a plaintiff to 
amend, without prejumce to his right of excepting to the defendant's answer pre- 
viously put in, see, atdei the note to Tanfor v. Ifr^idk, 9 V. 315. 



PEARCE V. BARON. 

[1806, JuLT 7.] 

Payment in part of a Legacy ordered on Motion, with consent ; the fund admitted 
. to be ample. 

A MOTION was made, that the sum of 2000Z. should be paid to a 
legatee, in part of a legacy, without prejudice to the question, out of 
what fund the legacy is to be paid. 

The Bill was filed by trustees, to have the accounts taken, &rC ; 
and the ground of this application was, that there was a clear sur* 
plus : the trustees, and all other parties competent consentmg ; and 
no opposition on the part of the infants. 

Mr. Hartf in support of the Motion. — ^This object has been ob- 
tained in this way, where there is no doubt, that the fund is 
f* 460] ample ; and that * is made evident by the consent. In a 
case of this sort, Coffin v. Cooper (2), your Lordship, fol- 
lowing an Order, made by Lord Eldon, ordered, that 5002. should be 
paid to the testator's widow ; and the Master of the Rolls has acted 
upon those orders : and given bOOl. to one of the sons. That 
was, as this is, a suit, instituted by the trustees; and was a 
stronger case : for this legatee is in the situation of a creditor ; 
taking, not under the testator, whose infont son is entitled to the 
estate, but from the testator, from whom the estate goes to the father 
of that infant. There are certainly creditors paramount : there is 
however no doubt, that the fund is amply sufficient ; and in such a 
case it is not proper to put the family to the delay and expense of a 
separate Report. 

(1) Tmfler v. IfWne^ ovrfe, vol iz. 315*, De La Torre v. Bema2es,4 Madd. 396. 

(2) In Chancery, 26th March, 1806. 
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The Lord Chancellor [Erskine]. — ^The case cited is certainly in 
point. In that instance there was a very extensive trade ; and it 
might have been difficult to collect the debts. This can never be 
done, where it is a measuring cast. There must be a clear, obvious, 
surplus, admitted by those, who are interested to object ; and the 
ground is, that they would not give a consent, that would involve 
them in all the responsibility, that would arise, where creditors are 
outstanding, and the fund is scanty. 

The Order was made. 



STENT t^. ROBINSON. [*4611 

[Rolls.— 1806, July 7.] 

No exception in favor of a wife, as for a child, to the rule, that a legacy does not 

bear interest, bpfore it is payable (a). 
Claim of 51. per cent upon a legacy, as being given out of a capital in trade, not 

decided. 

In this cause the testator bequeathed to trustees 10,000/. out of 
the capital in trade, which he might die possessed of, to be vested 
by them with the concurrence of his wife in such funds and securi- 
ties as should be deemed eligible ; in trust to pay the interest to his 
wife half-yearly during her life for her separate use. The Will also 
gave her other interests. 

The widow married again ; and a petition was presented by her 
and her second husband ; praying, that the Master may be directed 
to allow interest upon the legacy of 10,000/. at 5/. per cent, from 
the I2th of July, 1797, the day of the testator's death, until it should 
be laid out in stock ; and from ;that time the dividends ; and that 
upon another fund interest may be allowed at 4/. per cent from the 
testator's death. 

Mr fVyatt, in support of the petition, cited the dictum (\) of Lord 
Alvanley in Crickett v. Dolby ; and contended that tne interest 
should be 5/. per cent, upon'ihe fund of 10,000/. ; b^ing money in 
trade. 

Mr. Alexander opposed the petition ; insisting, that Lord Alvan- 
ley's opinion could not be maintained. 

The Master of the Rolls [Sir William Grant], dismissed 
the petition : observing, that there is nothing to support it except 
that dictum by Lord Alvanley ; and there is no authority to sup- 
port that, notwithstanding the numerous instances of legacies to 
wives. 

See, dfiie, note 3, to CriduU v. DMy^ 3 V. 10. 

(a) Crickeii v. Dolby, ante, 3 V. 10, note (a); 2 Williams, Executors, (2d Am. ed.) 
1021, et ieq. 
(1) Ante^ vol. iii. 16 ; see the note. 
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RICHARDS V. CHAVE. 

[1806, July 7, 8.] 

The Court of Chancery will not interfere by appointing a Receiver upon the mere 
ground, that two WillB are in cdntroversy in the Spiritual Court ; and no special 
case ; as that 'the property is in danger, and cannot be secured by Administra- 
tion |wncfenle lUe (a). 

The bill stated, that Mary Chave by her Will, iilade according to 
a power giv^n by her marriage settlement, after some specific devises 
and bequests gave all the residue of her real and personal estate to 
the Plaintiff. The Defendants, the husband of the testatrix, the 
trustees in the settlement, and other persons, claiming under a prior 
Will, entered a caveat ; disputing the validity, of the Will. The 
bill prayed an account of the personal estate of the testatrix ; and, 
that, pending the suit and the proceedings in the Ecclesiastical 
Court, the clear residue, after payment of debts and funeral expen- 
ses, may be preserved under the direction of this Court for the benefit 
of such parties as shall ultimately appear entitled * thereto ; that a 
Receiver may be appointed ; and that the Defendants may bring the 
settlement into Court. 

The Defendants by their answer insisted, that the testatrix was 
not of sound mind at the date of her supposed Will ; and that un- 
due advantage was taken of her. 

Mr. TTiomson, in support of the motion for a Receiver, relied on 
the passage (1), stated by Lord Redesdale, and the case of King v. 
King (2) ; insisting, that this Court will of course protect per- 
sonal estate, while the subject of dispute is in the Ecclesiastical 

Court. 
[* 463] * Mr BeHf for some of the Defendants ; the Solicitor 
General and Mr. Heald, for the husband. 

This is an application by a person, whose title is disputed, to take 
the property from the trustees under the marriage-settlement ; one 
of whom was appointed by the testatrix herself. - It is said to be of 
course in this Court to protect personal estate, while it is the subject 
of dispute in the Ecclesiastical Court : but that Court may appoint 
an administrator pendente lite : Wills v. Rich (3). In Knight v. 
Duplessis (4) Lord Hardwicke refused to interfere. There certainly 

(a) Edwards, Receivers in Chancery, 43 ; IRngv. Ewg, antej 6 V. 172, and 
notes : see 1 Williams, Executors, (2d Am. ed.) §39, 340, where it is said that 
during a liti^tion in the Ecclesiastical Court for probate or administration, a Court 
of Equity will entertain a bill for the mere preservation of the property of the de- 
ceased, till the litigation is determined, and appoint a receiver, although the Ec- 
clesiastical Court, oy granting an administration pendenU /tt«, might provide for a 
collection of the effects. See, also, WMxm v. areid^ 1 Mylne and Craig. 97; 
Bali v. 0/tver, 2 Ves. & Beames, 96. 

(1) Mitf. 122,3. 

(2) JhOt^ vol. vi. 172 ; see the note, 17a 

(3) 2 Atk. 285. 

(4) 1 Ves. 324. , 

VOL. XII. 20* 
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are cases, upon which this Court will interpose : for instance, where, 
the Will having been proved by the executor, a question is made, 
whether the probate shall be revoked ; for under those circumstances 
the Spiritual Court will not grant administration pendente lite ; and 
then this Court, if a case is made out, that the executor is not a 
proper person to be trusted, will appoint a Receiver : perhaps also 
in another case, where the parties, in whose hands the property is, 
appear by the answer to be insolvent : but it is by no means of 
course. In this instance, there was nothing to prevent an adminis- 
tration pendente lite. It is uncertain whether this Plaintiff, claiming 
under a Will, that is the subject of dispute in the Ecclesiastical 
Court, will ever be entitled. 

Mr. Thomson, in reply. — ^This case cannot be distinguished. In 
various cases this Court will interfere upon the mere ground of pre- 
serving the property ; as pending an ejectment this Court will pre- 
vent cutting timber ; and that it will interfere upon a dis- 
pute in the Ecclesiastical Court is plain upon * King v. [* 464] 
King. . This is the very case put in all the books : a con- 
test, who is the representative. When this Plaintiff's right is estab- 
lished, these trustees will have no right to interfere with the prop- 
erty ; and he is entitled to consider it in danger in the mean time. 
The appointment of a Receiver is for the benefit of all parties, who- 
ever may be ultimately entitled. Though the Ecclesiastical Court 
might interfere, that is no objection to the interference of this Court, 
having more power to protect the property. 

The Lord Chancellor [Erskine]. — ^This is not like the cases, in 
which the Court upon the probability of irreparable mischief inter- 
feres upon affidavits by injunction to prevent it. This Plaintiff 
comes here upon a universal proposition ; that a residuary legatee 
and executor, going to the Spiritual Court for probate, which will 
give him the legal title, if a litigation arises there upon a prior Will, 
may immediately under all circumstances, without any proof of dan- 
ger to the property, or, that he cannot have an administration pen- 
dente lite to secure it, have a Receiver appointed. That proposition 
must, I think, have some qualification. In King v. King the Spirit- 
ual Court, having decided against one Will, went a considerable 
way in favor of the other. The party therefore came to the Court 
with a very strong case. This Court ought never to interfere, 
where the Spiritual Court can grant an administration pendente 
lite (1) ; and that was Lord Hardwicke's opinion. 

Mr. Leach (Amicus Curuz) said he was Counsel upon the last 
case of this kind, LiddeU v. LiddeU. Time had been 
* allowed in the Spiritual Court to appeal. An application [* 465] 
was made, before that time expired; and the Spiritual 
Court would not grant either probate, or an administration pendente 

9 

(1) This opinion is overruled, and the authority of King v. iSttig' fully confirmed 
by the cases mentioned in the note, ante, vol. vi. 173. 
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Kte ; as the time for the appeal was not out ; and upon that refusal 
the application was made to this Court on affidavit before answer. 

July 8th. The Lord Chancellor [Erskine] refused to appoint 
a receiver ; observing, that upon all the authorities, particularly what 
is said by Lord Hardwicke in Knight v. Duplessis (1), this Court 
cannot interfere, merely upon the circumstance, that two Wills are 
in controversy in the Spiritual Court. In LiddeU v. Liddell the 
Spiritual Court could not protect the property. 

See the note to Kmg v. Klng^ 6 V. 173. 



M'MAHON V. SISSON. 

[1806, JiJLT la] 

Oeobr to dismiss for want of prosecution regular, according to the practice ; though 
the Six Clerk's certificate appeared on the face of the Order to be of a subse- 
quent date (a). 

An Order having been obtained by the Defendant to dismiss this 
Bill with costs for want of prosecution, a motion was made to dis- 
charge that Order for irregularity. The objection was, that the Or- 
der bore date prior to the Six Clerk's Certificate ; the former the 1st 
of June,'and the latter the Bth; which appeared upon the face of 
the Order. The Order was drawn up on the 5th of June, and the 
Plaintiff was served on the 6th. 

The Solicitor General [Sir Samuel itomtfly], and Mr. Plowdeny in 
support of the motion, pressed the circumstance, that this objection 
appeared on the fiice of the Order ; showing, that the Or- 
[*466] der * ought never to have been made; the Certificate 
upon the existence of which it is expressed to be made, 
not then having existence ; observing, that in Wills v. Pugh (2) 
Lord Eldon's doubt upon this point went only upon the practice. 

Mr. Oirdkstone, for the Defendant relied upon the practice ; and 
observed that this motion had been refused by the Lord Chancellor 
at his Lordship's house, immediately after the Term, and was 
twice refused .by Lord Eldon. 

The Lord Chancellor [Erskine] refused to make the Order; 
saying, he had decided the point upon full consideration ; and could 
not grant it against the course of practice, acknowledged in the case 
referred to. 

An order may be ffood, though a certificate npon which jf. is professedly made 
IS, in fact, not obtained till after the order is pronounced ; see the note to niU$ v. 

(1) 1 Ves. 324. 

>) See 1 Smith, Ch. Pr. (2d Am. ed.) 318, 319; 2 Madd. Ch. Pr. (4th Am. ed.) 
S. With regard to dismissal of bills, see 1 Barbour, Ch. Pr. 242, d 9€q. 

(2) AnU, vol. X. 402 ; see the note, 404. 
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Pughf 10 V. 402 ; and as to the coune neceflaaiy to be pursued in order to have 
a biU dismissed for want of prosecution, see, anUy the notes to the ^nommovs 
COM, 2 V. 287. 



BLA6DEN v. BRADBEAR. 

[RouLS.— 1806, JuLT 11, 26.] 

Sales of land by auction are within the Statute of Frauds (a) ; except sales under 
Decree. Auctioneer's receipt for the Deposit, not containing expressly or by 
reference the tenns, viz. the price, cannot have the effect of an agreement, 
binding the vendor, within the Statute of Frauds {by 

Defendant insisting upon the Statute of Frauds, admissions by the Answer are 
inmiatenal (c). 

The Bill prayed a specific performance of an agreement for the 
purchase of a freehold estate, belonging to the Defendant ; which 
was sold by auction, and knocked down to the Plain tilff, who was the 
highest bidder, at the sum of 805Z. Among other usual conditions 
of sale it was stipulated that the purchaser should pay a deposit of 
15/. per cent., and sign an agreement for payment of the 
remainder of the purchase-money * on or before the 10th [*467] 
of October, 1805 ; and that half the duty should be paid 
by the purchaser, and half by the seller. 

The Answer, admitting the conditions of sale, denied, that the 
auctioneer was authorised by the Defendant to sign any memoran- 
dum or note in writing concerning the estate, or any receipt for 
money ; and stated, that, so far from having given such authority, 
the Defendant immediately before the sale told the auctioneer, that 
1000/. was the lowest price, at which he would suffer it to be sold ; 
that the auctioneer took down that sum ; and as soon as the estate 

(a) It is now understood to be settled, that sales at auction are within the pro- 
visions of the statute of frauds, and that the auctioneer mtij be the agent of both 
parties, and lawfully authorized by the purchaser, either of land or eoods, to sign 
the contract of sale for him as the highest bidder. Buckma^ter v. narrop^ amit^ 7 
V. 341, notes (6) and (c\ and cases cited ; 1 Sugden Vend. &. Purch. (6th Am. ed.) 
136, [laS;] 2 Kent, (5th ed.) 539, 540; Chitty, Contracts, (6th Am. ed.) 305, and 
notes; CoU» v. Trtoolhidt^ ante, 9 V. 234ii, note (d\. The auctioneer is not neces- 
sarily the agent of the parties; it depends upon the facts of each case, BartkU v. 
PunneU, 4 Adol. & Ell, 794. 

(6) The note or agreement must specify all the terms of the agreement, for 
otherwise all the danger of perjury, whicfar the statute intended to guard against, 
would be let in ; 1 Sugden, Vend. &. Purch. (6th Am. ed.) 118, [166], et aeq. See 
Med V. Raddijr, 13 John, 297. 

(c) The doctrine is now firmly established, that even where the answer confesses 
the parol agreement, if it insists, by way of defence, upon the protection of the 
statute, the defence must prevail as a competent bar. 2 Story, Eq. Jur. § 757 ; 
Stoiy, Eq. PI. § 763 ; Thonumn v. Todd, 1 Peters, C. C. 388 ; Steama v. Hubbard^ 
8 Greenl. 320 ; Harris v. Knickerbocker, 5 Wend. 638 ; 1 Sugden, Vend. & Purch. 
(6th Am. ed.) 137-140, ri94-198] ; fflaibread v. Brockhurst, 1 Bro. C. C. (Am. ed. 
1844,) 407, note (3); frkUehurch v. Bern, 2 ib. 569, note (t); Moore v. Edwoards, 
anU, 4 V. 23, note (a). 
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was knocked down to the Plaintiff at 805Z., the Defendant publicly 
in the sale-room objected ; and informed the Plaintiff of the instruct 
tions he had given ; and that the auctioneer must have been under 
some mistake in knocking it down at 8052. 

The auctioneer by his depositions stated, that upon the 5th of 
June, 1805, he, by order of the Defendant, put up the estate to sale 
by auction. About two hours before the sale the Defendant told the 
deponent, the premises should not be sold for less than 1000 guineas. 
The deponent replied, that the Defendant, should appoint somebody 
to bid for him. The Defendant said, he should not appoint any 
body ; for he should be there himself. About an hour before the 
sale the Defendant told the deponent, that if 10002. could be got for 
the premises, they should go ; of which sum the deponent made a 
memorandum. The deponent procured a person to bid for the De- 
fendant : but he again said, as he should be there himself, he should 
not want any one. At the sale the Defendant bid 800/., and had 
full opportunity to make a farther bidding : the deponent declaring, 

after the bidding of 805/. by the Plaintiff, that he should 
[*468] * count ten (according to the usual mode) ; and if no one 

should bid highier in that interval, the Plaintiff would be 
declared the real purchaser ; which the deponent did accordin^y ; 
and, no person having bid, knocked down the lot. As soon as it 
was knocked down the Defendant objected to the sale publicly in 
the sale room ; saying, the premises should not go for that money ; 
that they were not to go for less than 1000/. ; and he would not 
complete the sale. The deponent had no authority from the De- 
fendant to sign any agreement : but it is customary for auctioneers 
to do so on the part of the person for whom they are employed. 
Immediately after the sale the Plaintiff offered to pay the deposit ; 
which the deponent refused to take ; as he then had money in 
his hands of the Plaintiff's to a greater amount. The Plaintiff, after 
the sale, in the sale room signed a note, indorsed on the conditions 
of sale. About a month or two after the sale the Plaintiff paid 
the deponent a deposit of 15/. per cent, and half the auction duty ; 
amounting together to 134/. 8s. 4d,; for which the deponent gave a 
receipt. 

Several other witnesses stated what passed at the sale to the same 
effect ; that the Defendant immediately remonstrated : insisting, that 
it was no sale ; that there was a mistake ; and no advantage should 
be taken of it, &c. 

Mr. Alexander and Mr. Leach, for the Plaintiff. — In this case the 
principal question is, whether a sale by auction is within the Statute 
of Frauds (1). This is a point of considerable importance ; from 

the inconvenience, that must ensue, if a person having cir- 
[*469] culated an * undertaking, that his estate shall be put up to 

sale, and the highest bidder shall have it, can, when persons 
are collected for the purpose of bidding, and their money prepared, 

(!) Statute 29 Ch. II. c. 3. 
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in the middle of the transaction, the auctioneer having proceeded to 
act under his authority, be permitted to retract, taking advantage of 
a defect of legal form. That point has never been decided. An 
authority, though always revocable at Law, is not so in Equity ; if 
given upon valuable consideration ; which has in many instances 
prevailed ; where the consequence of giving way to it would amount 
to fraud. In Simon v. Meiivier (1) the question was, whether the 
purchaser was bound ; and it is said, the Court went upon the cir- 
cumstance, that the auctioneer put down the name of the purchaser. 
How could it be contended, that the auctioneer is the agent of the 
purchaser? What confidence, what connection is there between 
them ? But the auctioneer is clearly the agent of the vendor ; and 
the utmost inconvenience must follow, if the vendor, having permit- 
ted the auctioneer to use his authority in the face of the world to 
the extent of completing the contract, can be justified in jevoking it, 
taking advantage of the circumstance, that the contract is not put in 
writing, merely on the ground, that he had omitted to take measures 
by employing persons to bid, which upon the authorities (2) is legal, 
to prevent a sale under the price he had fixed. It is sufficient, that 
the agent is authorised by parol ; and it is not necessary, that all the 
terms of the agreement should be stated ; if they can be ascertained ; 
and the conditions of sale are admitted by the answer ; and the sum 
is stated in effect ; for it appears by the conditions of sale, 
that the deposit was to * be 15/. per cent. ; and the amount [* 470] 
of the deposit is ascertained by the receipt. 

Mr. Richards, and Mr. TroUope, for the Defendant. — In this case 
there is no agreement in writing ; which is absolutely necessary ; 
and the Defendant declared off the moment the lot was knocked 
down. The subsequent signature by an agent, whose authority was 
revoked, cannot make good an agreement, originally bad for want of 
signature. The auctioneer ought to have adopted the proper mode 
of preventing a sale under the price fixed by the vendor ; and should 
have directed him to employ persons for that purpose. In Mortlock 
V. Buller (3) neglect.of duty by the trustee was held a sufficient de-' 
fence in a suit for specific performance. The case of Simon v. 
Metivier (4) applies to chattels only. The attempt to apply the 
doctrine of that case to land has been frequently made ; but always 
without effect. In Buckmaster v. Harrop (5) it was remarked by 
the Court, that the doctrine of that case does not extend to land ; 
and its application even to chattels has been doubted. Here is no 
act that can be considered the act of the party, or his agent. The 
authority of the auctioneer was revocable, and was clearly revoked. 

The Master of the Rolls [Sir William Grant].— In the case 

(1) 1 Black. 599 ; 3 Burr. 1921. 

(2) Anie, ConoUJf v. PcartonSy vol. iii. 625, note ; BotoUs v. Round, v. 508 ; 
SmiUi V. CUtrke,pogt, 477. 

(3) Ante, vol. x. 292. 

(4) 1 Black. 599 ; 3 Burr. 1921. 

(5) Ante, vol. vii. 341 ; post, xiii. 456. See the note, vii. 345. 
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of Coles V. Trecothidc (I) Lord Eldon, noticing Simon v. Metiner^ 
did not approve the distinction taken between goods and lands. 

[*47i] Jtdy 26^A. ♦The Master or the Rolls [Sir Wil- 
liam Grant]. — In opposition to the specific perform- 
ance prayed by this Bill, the Statute of Frauds (2) is insisted on. 
The Plaintiff endeavors to repel that defence by contending, in the 
alternative, either that the auctioneer's receipt is a sufficient agree- 
ment in writing ; or, that an agreement in writing is not necessary ; 
as the provisions of the Statute do not affect «ales by auction. The 
proposition, that the auctioneer's receipt may be a note or memoran- 
dum of an agreement within the Statute, is not denied : but for that 
purpose the receipt must contain in itself, or by reference to some- 
thing else must show, what the agreement is. In this instance one 
very material particular, the price to be paid for this estate, does not 
appear upon the receipt ; for the amount of the deposit, unless we 
know the proportion it bears to the price, does not show, what the 
price is ; and the receipt contains no reference to the conditions of 
sale, to entitle us to look at them for the terms. The Plaintiff says, 
the Defendant admits the terms ; but according to the modem, and 
I think the correct, doctrine (3), it is immaterial, what admissions 
are made by a Defendant insisting upon the benefit of the Statute : 
for he throws it upon the Plaintiff to show a complete written agree- 
ment ; and it can no more be thrown upon the Defendant to supply 
defects in the agreement'than to supply the want of an agreement. 
As to the doctrine, that the Statute of Frauds does not apply to 
sales by auction, there is no decision*; for though in 
[* 472] Simon v. Metivier (4) the Judges did express * their opin- 
ion, the ground of their decision was, that the memoran- 
dum of the auctioneer answered the requisitions of the Statute. 
The words of the Statute are large enough to comprehend every 
contract, by whatsoever preliminary means, whether verbal commu- 
nication, or bidding at an auction, it may have been brought about ; 
and it is not clear to me that sales by auction are out of the mischief, 
against which the Statute meant to guard. From the public nature 
of a sale by auction it does not follow, that what passes there must be 
matter of certainty ; so far from it, that I never saw more contradic- 
tory swearing than in those cases, where attempts were made to in- 
troduce evidence of what was said or done during the course of the 
sale. Though ordinarily the terms and conditions are reduced to 
certainty by a written or printed particular, yet, if it is true, that the 
Statute does not affect any sales by auction, the whole of the tenns 
might be left to parol evidence, at the hazard of all the uncertainty 
and perjury, which the Statute intended to exclude. I should there- 
fore hesitate to say, the policy of the Statute does not extend to 

(1) Anttj vol. ix. 2!)4 ; see 249, and the references. 

(2) Stat 29 Ch. 11. c. a 

(3) See, anUj Cooih v. Jackson^ vol. vi. 12 ; and the note, iiL 38, 39, 

(4) 1 Black. 599; 3 Burr. 1921. 
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such sales. Still more should I hesitate to say, the words of the 
Statute according to the true construction do not include sales by 
auction. In The Attorney General v. Day (1) Lord Hardwicke 
takes occasion to state the grounds, upon which sales of a particular 
description, viz. under a decree of the Court, are necessarily ex- 
cepted. ' It seems. Lord Hardwicke had no idea, that sales by auc- 
tion, generally, are excepted ; for the grounds, upon which his Lord- 
ship states the exemption of judicial sales, are not applicable toother 
sales by auction. I am not warranted therefore to say, that an 
agreement in writing is not necessary in this case ; and I 
have * already said there is not a sufficient agreement in [* 473] 
writing. 

The consequence is, that this bill must be dismissed ; but without 
costs. 

1. With respect to the rule that an auctioneer ia the agent of both the vendor 
and the vendee, and that his taking down the name of a purchaser in any form of 
memorandum connected with and clearly referring to the conditions of sale, is a 
sufficient signature to satisfy the Statute of rauds, see, ante^ note 3, to Buck- 
moBUr V. Harrop, 7 V. 341. 

2. The adoiission of a parol agreement, respecting real estate, does not pre- 
clude a defendant from insisting on the Statute of Frauds : see note 3, to Moore 
Y.Edwards, 4 Y.fQ. 



DOSWELL t^. EARLE. 

[Roils.— 1806, July 2, 29.] 

Leoact to a married woman, subject to a life interest, reduced into possession, as 
against her right, surviving, by payment to her husband during the life of the 
person entitled for life (a). 

Benjamin Neyill by his Will, dated 7th January, 1776, gave to 
his daughter Jenny Doswell, the wife of John Doswell, 250/. ; and 
to his daughter Mary 450/. The testator then directed his executors 
to retain the 250/., given to Jenny, and 250/., part of the legacy 
given to Mary ; and place out the same on securities ; and pay the 
interest thereof to the testator's wife Elizabeth, for her life ; and after 
her decease he gave the said moneys, so to be retained, to Jenny 
and Mary equally to be divided between them. He gave to his son 
Benjamin a leasehold messuage, with the stock thereon, charged 
with an annuity to his wife, upon condition, that, in case either of 
his daughters or his son should die*, before he, she, or they, should 
be lawfully entitled to such legacy and bequest, so by him given and 
bequeathed to them, as aforesaid, and without issue, then the part 

(1) 1 Ves. 218. 

(a) As to the husband's power over a legacy or distributive share due to the 
wife, see Blount v. Beatland, ante, 5 V. 515, note (o); Carr v. Tmflor, ante, 10 V. 
574, note (e); 3 Kent, (5th ed.) la's, et neq. 
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or share of him^ her, or them, so dying, should go to the surviTors 
or survivor of them, equally to be divided betvireen them. 

In the year 1790, Ann Bradley, the executrix, was applied to by 
John Doswell to pay him the 250L ; which she accordingly did, with 
his wife's consent, on his undertaking to pay the testator's 
[*474J widow* the annual interest *for her life. He regularly 
paid the widow the interest, till he died, in 1797; and his 
executors continued to pay the interest till the death of the widow in 
1805. On her death Mrs. Doswell filed the bill against the execu- 
tors Qf her husband, and the executors of Ann Bradley, claiming 
the 250/. 

Mr. Richards and Mr. Wainwright, for the Plaintiff, insisted, that 
the payment by Ann Bradley to John Doswell was an anticipated, 
and unauthorised, payment ; amounting to a breach of trust ; and 
the legacy could not be considered as reduced into possession, 
so that Mrs. Doswell was deprived of her right by surviving her 
husband. 

Mr. Treshve, for the Executors of John Doswell. — Mr. ToUer, 
foiC the Executors of Ann Bradley. — ^There is no trust in the Will 
for the separate use of Jenny Doswell ; and therefore Ann Bradley 
was at liberty, if she thought proper, to pay the money to John Dos- 
well ; and was responsible only to the testator's widow. There is 
no doubt, a husband may for valuable consideration dispose of, or 
bind, the property of the wife's chose in action : however doubtful 
it may be, whether he can defeat her Equity to have a provision out 
of it ; where it is not reduced into possession. She claims by this 
bill the whole property, after it had been actually reduced into pos- 
session by her husband in his life. The wife consented to the pay- 
ment at the time : and acquiesced in it nine years after her hus- 
band's death. Suppose, an executor, who is not bound to f>ay a 
legacy till a year after the testator's death, thinks proper to pay it 

immediately : can the Court call back that payment ? 
[* 475] *The Master of the Rolls [Sir William Grant]. — 

The question, how far the liability of the trustee extends, 
and how far the exercise of his discretion bars the wife, in a case, 
where he could not have been compelled to pay to any person, is a 
question of extensive consequence, and deserving consideration. 

July 29th. The Master op the Rolls [Sir William Grant] 
dismissed the Bill, without costs. 

EvEir in cases where the court would think it right to secure a provision for a 
wife out of her equitable interest claimed by the husband, if the funds be in the 
hands of trustees those trustees are at liberty, if they think proper, to pay the 
money to the husband at any time before the court has taken up the question, and 
the payment will not be called back, though a bill should be subsequently filed 
claiming that equity on behalf of the wife ; uUdsler v. Hewer, 8 Ves. 206. 
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DAVIS V. WEST. 

[1806, July 1&] 

Relief against Forfeiture by breach of Covenant by lessee ; where compensation 
can be made (a). • 

A MOTION was made for an Injunction, to restrain execution upon 
a verdict, obtained in an action of ejectment, brought upon a breach 
of covenant by non-payment of rent. 

Mr. BeU, in support of the motion, cited Wadman v. Calcraft (1). 

The Solicitor General [Sir Samuel Romilly], for the Defendant. 

The Lord Chancellor [Erskine]. — In this case I take it, that 
there are other covenants, under which, if breaches had taken place, 
and had been proceeded on, the Defendant might have recovered in 
ejectment : the answer stating, that there are breaches of other cov- 
enants ; for instance, by permitting scutch grass to over- 
* grow the premises, and by dilapidations of the buildings ; [* 476J 
but admitting, that the Defendant did not proceed upon 
the breaches of those covenants ; but went only upon the covenant 
for non-payment of rent; supposing that sufficient. In the late 
case of Sanders v. Pope (2) I was very unwilling to give the relief 
against breach of other covenants, but was compelled by a series of 
authorities, Cage v. Russell (3), Northcote v. Duke A), Hack v. 
Leonard (5), Wafer v. Mocaiio (6), Eaton v. Lyon (7) : establish- 
ing, that, where covenants are broken, and there is no fraud, and 
the party is capable of giving complete compensation, it is the prov- 
ince of a Court of Equity to interfere, and give the relief against 
the forfeiture for breach of other covenants, as well as that for pay- 
ment of rent ; and the only distinction is, that in the latter case it 
is considered so clear, that the object of the clause for re-entry is 
only to secure the payment of the rent, that the Legislature inter- 
posed ; and made it unnecessary to come into Equity ; allowing the 
tenant upon the terms, and within the time, specified by the Act (8), 
to stop the ejectment ; leaving the ancient jurisdiction of Equity in 
every other case untouched. 

In this case therefore I shall put the landlord in the same situa- 
tion, as if the tenant had paid his rent ; and then shall grant the in- 

(a) 2 Story, Eq. Jur. § 1314, § 1315, § 1316 ; Eden, Injunct (2d Am. ed.) 43, 44, 
45, 46 ; Sandtrs v. Popt^ amU^ 2iB2, and note (a). 

(1) .^nte, vol. X. 67. 

(2) AnU, 282. See as to the authority of that case, the note, vol. x. 70. 

(3) 2 Vent 352. 

(4) Amb. 511. 

(5) 9 Mod. 90. 

(6) 9 Mod. 112. 

(7) Antty vol. iii. 690. 

(8) Stat 4 Gea II. c. 28. 
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junction : but not to prevent another ejectment ; if any other cov- 
enants have been broken. 

[* 477] * By consent, the amount of what was due for the ar- 
rears of rents, and costs, was ascertained by affidavit, in- 
stead of a reference. 

See anU the note to Wadman v. CaXaraft^ 10 V. 670, with the farther refer- 
ences there giveo. 



SMITH t;. CLARKE. 

[1806>JuLT7,ia] 

The circumstance, that a person bid at an Auction under the private direction of 
the Vendors, for the purpose of preventing a sale under a sum, specified as the 
value, is no objection to a specific performance ; especiaUy in a case, where the 
Vendors were assignees under a Commission of Bankruptcy ; and the purchaser 
was not present ; but purchased by an agent (a). 

Whether Bidding at an Auction on the part of the Vendor, for the purpose of 
enhancing the price, vitiates the sale, and prevents a specific performance^ 
Qu«rc(6). 

Evidence of a distinct, substantive, fiict, without an allegation on the Record, not 
received (c). 

The object of the bill in this cause was the specific performance 
of a contract for the sale of an estate to the Defendant John Clarke, 
on behalf of his uncle, the other Defendant George Clarke. The 
Plaintiffs, as assignees under a Commission of Bankruptcy, put up 
the estate in question with other estates to sale by auction ; and the 
Defendant was the purchaser of this lot, at the sum of 750/. The 
objection, as represented by the answer, was, that a person named 
Liddcll, was employed, and bid, as a setter or puffer, for the pur- 
pose of enhancing the price. The fact, that Liddell was employed 
by the Plaintiffs, and did bid, was distinctly proved. There was 
also evidence, that the auctioneer declared, that there were no in* 
bidders present : but, as the answer contained no allegation of that 
fact, the Plaintiffs objected, that it could not be received in evidence. 

(a) It is said by Mr. Chancellor Kent, that, in sound policy, no person ouffht, in 
any case, to be employed secretly to bid for the owner against the honafidt bidder 
at public auction, 2 Kent, (5th ed.) 539. The rule of law upon this point seems, 
however, not to be so strict; 2 Kent, (5th ed.) 537, 538. And to a certain extent 
bidders may be employed by the seller, to prevent sacrifices of the property sold. 
Not, however, to enhance tne price. BowUs v. Rounds ante, 5 V. 508, note (6), 
and cases cited ; Brandey v. Mt, ante, 3 V. 620, note (a); 1 Sugden, Vend. 6l 
Purch. (6th Am. ed.) 19, [28,] et seq, ; Chitty, Contracts, (6th Am. ed.) 298, and 
note (1), 692, and note (1). Twining v. Morrice, 2 Bro. C. C. (Am. ed. 1844,) 331, 
note (61 

ib) See in note (a) above. 

(c) See Clarke v. TarUmy anie, 11 V. 240, note (a) ; Muddetion v. Brotm, onfe, 
6 V. 52, and notes. 
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The instructions to Liddell were to bid up to, but not to exceed, the 

sum of 750/. upon the lot in question. The answer represented, 

that between the times, when the draft of the conveyance was sent, 

and when it was returned, the circumstance of Liddell's bidding for 

the Plaintiffs was discovered. It appeared in evidence, that Liddell 

bid immediately before the bidding, upon which the De- 

* fendant was the purchaser. John Clarke, when the sale [* 478] 

was over, declared, ihat, if his uncle would not stand to it, 

he would. With the exception of the circumstances above stated, 

there was no imputation of fraud : nor was there any suggestion, 

that the sum of 750/. exceeded the value. 

The Master OF the Rolls [Sir William Grant], upon the ob- 
jection to the evidence of the declaration by the auctioneer said, 
that, as it was a distinct, substantive, fact, it could not be received in 
evidence without an allegation upon the record. 

Mr. Johnson and Mr. Wear, for t)ie Plaintiffs. — ^The question 
whether a sale by auction is void by the bidding of a person, em- 
ployed by the vendors, with a view to enhance the price, must now 
be considered as settled. The Plaintiffs, bound as assignees, to sell 
the bankrupt's estate for the most, that could be procured, having 
ascertained the value, took the usual means of preventing a sale 
under that amount ; following the general, or rather the universal, 
practice. The decision of the Court of King's Bench against that 
practice in the case of Howard v. Castle (1) was in the case of no 
real bidder : a case of mere fraud : but it has never been determined 
to be illegal, where there was competition ; and the contrary prop- 
osition was clearly maintained in the case of Bramley v. Alt (2). 
In the case, now before the Court, it appears both by the answer 
and the evidence, that several persons bid ; and there was not an 
allegation, much less any proof, of imposition, or that the sale was 
at more than the value. It cannot be supposed, that any 
person, attending a * sale by auction in this country, can [* 479] 
be ignorant, that some person is employed to bid for the 
vendor. 

Mr. Richards and Mr. Hart, for the Defendant. — ^This case has 
particular circumstances, Ihat did not occur in any of the cases, that 
have been referred to : a puffer, of whom no person in the room 
had any notion, and a declaration by the auctioneer, that there was 
no puffer. Upon the general point much discussion has taken place ; 
and a considerable difference of opinion has prevailed. The opin- 
ion of Lord Mansfield and Lord Kenyon was, that there ought to be 
no puffers : and that opinion is confirmed by reason, with reference 
to the effect upon a man going into the room, and seeing persons of 
knowledge and experience bidding, as he imagines, for themselves. 
This Defendant the moment he discovered the fraud retracted ; hav- 

(1) 6 Term Rep. 642. 

(2) JlnU, vol. iii. 620. 

VOL. XII. 21 
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ing till that time supposed, Liddell was a real bidder. The Plaia- 
tiffs ought to be left to an action. 

Mr. Johnson, in reply, observed, that all these cases raust turn 
upon fraud ; that the public must be supposed to be apprised of such 
a transaction : and if the assignees had not employed some person 
to take care, that the property should not go under its value, they 
would have been charged as for wilful default ; which case is put by 
Lord Rosslyn in ConoUy v. Parsons (1). 

Jidy I8th. The Master op the Rolls [Sir Willlam Grant]. — 
This bill, filed for the purpose of obtaining a specific perform- 
ance of a contract for the sale of an estate to the Defendant, is re- 
sisted on the ground of fraud ; which, as it is imputed by 
[* 480J the answer, consists in this ; that the Plaintiffs, the vendors, 
employed a person to bid for them at the auction. The 
evidence very clearly proves the fact, that Liddell was employed by 
the Plaintiffs, with instructions not to let the premises go under cer- 
tain specified prices : for the lot in question 7502. For that purpose 
it was purchased by, or for, one of the Defendants. I take it upon 
the evidence, that the bidding, immediately preceding that of the 
agent for the Defendant, was made by the bidder for the Plaintiffs. 
Though the fact is not distinctly so stated, yet I collect it from the 
general tenor of the evidence. 

This is the state of the case, upon which the decision must pro- 
ceed ; as I cannot take any notice of the evidence, by which it is 
attempted to introduce a defence, totally different from that made by 
the answers; alleging only, that a bidder was employed by the 
Plaintiffs without the knowledge of either of the Defendants. Such 
knowledge is not imputed, and evidence is not necessary to proi'e 
the want of it. The evidence goes to prove, not the mere absence 
of such knowledge, but, that positive information was given by the 
auctioneer, that there was no bidder on the part of the Plaintiffs. 
That is perfectly a different case ; and there is not in the answers a 
syllable, leading to a supposition, that such a case existed. 

The evidence, if it could be gone into, seems to be attended with 
considerable suspicion. It is extraordinary, that the Defendants, at 
the time the answers were put in, should not have known any thing 
of this declaration by the auctioneer ; especially as their own agent 
Townshend was one of the witnesses, who proved it. If they did 
know the fact, by suppressing it a fraud appears to have 
[* 481] been intended, or a surprise upon the Plaintiffs. *0f seven 
witnesses for the Defendants, all present at the auction, 
three speak to this declaration by the auctioneer : three upon the 
same interrogatory are silent with regard to that fact. The seventh, 
who was the agent of the Defendant George Clarke, is not at all ex- 
amined upon that interrogatory. He is not even asked, whether he 
knew, or did not know, that bidders were employed by the Plain- 



(1) AnU, vol. iiL 6^, n ; BowUs v. Round, V. 508. 



1806.J SMITH v; CLARKE. 481 

tiflfs. But that is not alf ; for the Defendant John Clarke was pres- 
ent at the auction ; and by his answer he does not say a word of the 
declaration. Both he and George Clarke speak of a declaration of 
a similar import, but made at another time, and at a different auc- 
tion : viz. a declaration by the auctioneer then, that; though there 
had been in-bidders at the former sale, there were none at that sale. 
Either some misrepresentation must have taken place with reference 
to this fact, as to the time of the declaration, or there must be some 
confusion upon it. It is sufficient, that I cannot take any notice of 
the evidence, as applicable to this case. 

The question then is, whether upon the statement I first made the 
Plaintiffs have been guilty of such a fraud as precludes them from 
relief by a specific performance. My opinion upon that question is, 
that they neither intended, nor have they practised, any fraud. 
They are the assignees under a Commission of Bankruptcy. They 
appear to have set a value upon the estates, which were the prop- 
erty of the bankrupt ; and resolving to sell them by auction, they em- 
ployed a person to attend the sale, and to bid up to a price specified 
against each lot, as the very lowest price, at which the premises 
ought to be sold ; and, according to the Statement of one 
of the witnesses, they directed that * person to be cautious [* 482] 
not to go beyond the limits prescribed ; as, if he should, 
and the lot should be knocked down to him, he must take it. There- 
fore they did not employ him for the purpose, generally, of enhanc- 
ing the price, but merely to prevent a sale at an undervalue ; and 
they stated previously what they conceived to be the true value, be- 
low which the lot ought not to be sold. 

After the case of Brandey v. AU (1), and what Lord Rosslyn 
stated to be his strong and clear opinion in ConoUy v. Parsons (2)^ it 
would be too much for me to say, this is in itself a fraud ; unless I 
could say, every direction by a vendor to any person to bid in his 
behalf is of itself such a fraud as to vitiate every agreement, that 
takes place at an auction ; at which that direction is given. In 
Bexwell v. Christie (3) very general and broad principles are laid 
down by the Court of King's Bench ; beyond any, that the case im- 
mediately before the Court required. The subsequent case Howard 
v. Castle (4) proceeded upon the ground of plain and direct fraud : 
Lord Kenyon stating, that it appeared at the trial to be bottomed in 
fraud ; that it was fraud from beginning to end. There was no real 
bidder ; and there were several bidders for the vendors. Whenever 
I shall be able to state the same proposition of any case, I shall 
come to the same conclusion. But it is clear. Lord Kenyon had 
not always entertained the same opinion as to the doctrine in Bex- 



(1) .^e, vol. iii. 620. 

(2) ^lUe, vol. ill. 625, note. 

(3) Cowp. 395. 

(4) 6 Term Rep. 642. 
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well V. Christie (1) ; for in Twining v. Morrice (2) be states, with 
respect to bidders being employed for the vendors, that he does not 

say, the doctrine in Bexwett v. Christie is wrong: but 
[* 483] every * body knows, that such persons are constantly em. 

ployed. In BramUy v. AU (3) Lord Alvanley expresses his 
opinion, that it is perfectly legal, for a man to state a price, below 
which he would not permit a sale ; and his Lordship observes, that 
there is no difference between setting up the lot at a given price, 
and employing a person to prevent a sale under that price ; if that 
is communicated. 

I do not mean to state a proposition so general, as that there can 
be no fraud through the medium of persons employed by the ven- 
dors. Lord Rosslyn appears in Conolly v. Parsons (4) to doubt, 
whether there can be that species of fraud ; whether in any case the 
purchaser can be said to be defrauded merely as being drawn in 
through eagerness of zeal and competition with others. I do not 
go that length ; for if the person is employed, not for the defensive 
precaution, with a view to prevent a sale at an under-value, but to 
take advantage of the eagerness of bidders to screw up the price, I 
am not ready to say, that is* such a transaction as can be justified in 
a Court of Equity. Neither do I say, that, if several bidders are 
employed by the vendor, in that case a Court of Equity would com- 
pel the purchaser to carry the agreement into execution ; for that 
must be done merely to enhance the price. It is not necessary for 
the defensive purpose of protection against a sale at an under-value. 
I leave those cases to be determined upon those grounds, whenever 
they may occur. It is sufficient to say, this is not a case of that 
description. These Plaintiffs had not a fraud in contemplation ; and 
were not in a situation, that made it peculiarly incumbent upon them 

to take care not to permit a sale at an under-value. 
[*484J * Under these circumstances, therefore, I cannot say 

these Plaintiffs have practiced a fiuud. If they had, it 
would be a great stretch to give this Defendant George Clarke the 
benefit of the principle : for he was not present at the sale. It was 
not therefore through competition that he was induced to give the 
price: but a person, who was present, bid under the impression, 
that he would adopt the bidding. He was perfectly at liberty to 
adopt it, or not. It would be strong to say, he was drawn in through 
eagerness and zeal of competition to give more than otherwise he 
would have given ; as it was submitted to his judgment ; and he 
adopts the bidding out of doors. If the person, who purchased, 
had a fraud practiced upon him, I do not say, he might not avail 
himself of it ; but I should require a strong case of fraud against the 



1) Cowp.395. 

2) 2 Bro. C. C. 326. 

3) .^nte, vol. iii. 620. 

(4) Ante, vol. iii. 625, note. 
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original purchasec to induce me to give the benefit of it to his as- 
signee. 

Therefore decree a specific performance against George Clarke. 
As to John Clarke, he was only an agent. The bill as against him 
most be dismissed. 

1. As to the employment of "pufieFB" at an auction sale, see the note to 
Brcanl^ v. M, 3 y.eaO. 

2. No evidence is to be received with reference to distinct substantive facts, 
not noticed in the allegation put on the record ; see note 1, to MudduUm v. 
Brown, 6 V. 53, and the note to Clarke v. Twion, 11 V. 240. 



FRANKS V. NOBLE. 
[Rolls.— 1806, June 19; July 18.] 

Interest by Will, in the nature of Annuity, not apportioned in favor of the Exec- 
utor of the Tenant for Life (a). 

Moses Hart by his Will dated the 2d of April, 1756, after giv- 
ing several annuities, the first payment to commence from the first 
quarter day after his decease, gave, devised, and bequeathed, all 
his exchequer orders and annuities, and all his jewels, household 
furniture, &c. and other personal estate and effects, and pictures, 
(except his books, plate, china, and linen,) and all his 
« messuages, lands, tenements, and * premises at Isleworth, [* 485] 
Richmond, and Topsfield, and also all his leasehold es- 
tates, and all other his real and personal estate of what nature or 
kind soever, or wheresoever, not otherwise disposed of, which the 
testator then was, or at the time of his decease should be possessed 
of, interested in, or entitled to, in possession, reversion, expectancy, 
or remainder, to trustees, their heirs, &c. upon trust, with all con- 
venient speed to sell his estates at Isleworth, freehold and copyhold, 
and all the lands he held of the Crown at Richmond, and all his 
jewels, pictures, and household furniture, &c., and other personal 
estate, not specifically bequeathed ; and to place out the money, 
arising from the sale, in government securities ; and out of the yearly 
income and produce of his said Exchequer Orders and Annuities, 
and also out of the rents and profits of his said estate at Topsfield 

(a) Where an annuitv was given by will to use during one full term of his life, 
to be paid quarter yearly, and aiter several payments the annuitant died three days 
before the expiration of a quarter, it was held that the annuity could not be appor- 
tioned, and that the representatives of the deceased annuitant were not entitled to 
receive a pro rata payment Wiggin v. Sujttiy 6 Metcalf, 194 ; 1 Roper, Legacies, 
(Am. ed.) &» ; WaAng v. PwreM, 1 Hill, Ch. 199 ; WM v. Lord ShaJUibmL cmU, 
11 V. 96]. See Manninr v. Randolpk, 1 South, 144; ffeigaU v. Brrnnty 6 Sim. 
99, 
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and of his leasehold estates, and of all other his real and personal 
estates, to pay 'the annuities therein-before given and bequeathed ; 
and after payment thereof, that they should pay the surplus of the 
yearly income and produce of his said real and personal estates in 
manner following: one moiety thereof unto his daughter Judith 
Levy for and during the term of her natural life, or so long as she 
should continue the widow of Elias Levy, her late husband, by 
equal half-yearly payments^ the first payment to be made on the 
second quarter-day, which should happen next after his decease ; 
and the other moiety thereof unto his daughter Rachael, the wife of 
Michael Adolphus, for and during the term of her natural life, for 
her sole and separate use ; the same to be paid also by half-yearly 
payments : the first payment to be made on the second quarter-day 
which should happen next after his decease. 

The testator then declared a farther trust ; that, if Rachael Adol- 
phus should survive Judith Levy, or if Judith Levy should 
[* 486] * marry again, from the time of such death or majriage the 
moiety of the surplus of the income of the said real and 
personal estates, made payable, as aforesaid, to Judith Levy, should 
be paid by half-yearly payments to Rachael Adolphus, for the term 
of her natural life, for her sole and separate use, in the same manner 
as the other moiety was directed to be paid to her ; and, if Rachael 
Adolphus should die without leaving any issue of her body, and 
Judith Levy should survive her, that in such case the moiety of the 
surplus of the income, &c. made payable to Rachael Adolphus, as 
aforesaid, should by half-yearly payments be paid to Judith Levy 
during her life, if she should so long continue the widow of Elias 
Levy ; and, if Rachael Adolphus should at her death have any issue 
of her body lawfully begotten, that then and in such case the 
moiety, &c. payable to Rachael Adolphus, as aforesaid, should from 
thenceforth by half-yearly payments be paid to all the children of 
Rachael Adolphus during their respective lives in equal proportions, 
share and share alike, with benefit of survivorship, in case any of 
them should die ; and upon farther trust, that from and after the 
death or marriage of Judith Levy the income of his said real and 
personal estates, devised to her as aforesaid, should be paid by half- 
yearly payments to and amongst all and every the children of 
Rachael Adolphus in the same manner, and with the like benefit of 
survivorship. 

The testator then gave directions to his trustees, in case Rachael 
Adolphus should leave any issue, for their maintenance and educa- 
tion out of the yearly income and produce of his said real and per- 
sonal estates, devised to them, as aforesaid, until they should respec- 
tively attain the age of 25 ; and declared a farther trust from and 
after the decease of both his said daughters, and of the issue of 
Rachael Adolphus, or on the marriage of Judith Levy, as 
[*487] * aforesaid, (she surviving Rachael Adolphus and her 
issue) that the trustees, &c. should pay the yearly income, 
interest, and produce, of all his said estates unto and amongst so 
VOL. XII. 21* 
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many of his sisters Margales Simons, Judith Hart, and Jacobed 
Hart, as should be then living, and to the survivors and survivor of 
them, share and share alike, for and during their respective natural 
lives and the life of the longer liver of them, by equal half-yearly 
payments, for their sole and separate use and benefit ; and upon 
farther trust from and after the decease of his said daughters, and 
of the issue of Rachael Adolphus, and of his said three sisters, that 
his trustees should pay the yearly income and produce of his said 
real and personal estate unto Moses Hart and Napthali Hart, the 
sons of his brother-in-law Solomon Hart, for their lives, share and 
share alike ; and in case either of them should after the deaths of 
the said Judith Levy and Rachael Adolphus, and of the children of 
Rachael Adolphus, if she should have any, and of his three sisters, 
depart this life without having issue male of his body lawfully be- 
gotten, then in trust to pay the whole yearly income and produce of 
his said real and personal estate unto the survivor of them for his 
life. 

The testator farther directed, that, if Moses Hart should after the 
deaths of Judith Levy and Rachael Adolphus, and the children of 
Rachael Adolphus, if she should have any, and of his said three 
sisters, depart this life before Napthali Hart, leaving issue male of 
his body, that then his trustees, or the survivor, &c. should convey 
one moiety of his said real estate at Topsfield, and also convey one 
moiety of all such other parts of his freehold and copyhold estates, 
as should be then remaining unsold, to trustees, to the use of the 
first, and every other son and sons of Moses Hart, success- 
ively in * tail male ; with remainders to Napthali Hart for [* 488] 
life, and to his first and other sons in the same manner ; 
and, in default of such issue, to the testator's right heirs ; with a 
direction in the same event to lay out one moiety of the testator's 
personal estate, and of money, produced by the sale of his freehold 
and copyhold estates, in lands of inheritance, to be conveyed and 
settled to the same uses. A similar direction was given in the event 
of Napthali Hart dying before Moses Hart, and leaving issue male ; 
and in case Moses and Napthali Hart should both die without leav- 
ing any issue male, or such issue male should die without leaving 
any issue male, then the trustees should convey the estate at Tops- 
field and all other his freehold and copyhold estates remaining un- 
sold to such person as should at the death of the survivor of Moses 
and Napthali Hart be the testator's right heir ; and should dispose 
of all his personal estate according to the Statute of Distributions (1) ; 
and he declared his will to be, that as often as any of the parties, to 
whom he had given and bequeathed any annuity by his said will, 
or otherwise, should depart this life, all such sum and sums of money, 
as should or might be set apart to answer the payment of such an- 
nuity or annuities, should from the decease of such annuitants or 
'annuitant go and be accounted as part of his estate, and be appro- 

(1) Stat 32 & 23 Ch. TI. c. 10 
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priated to such purposes as he before directed the surplus of bis 
estate to be appropriated : and he appointed his trustees to be his 
executors. 

The testator died upon the 19th of November, 1756. On the 
16th of February, 1758, by a Decree, made upon the Bill of Judith 
Levy, directions were given for taking an account of the personal 

estate, &c. ; and for payment of the Annuities ; and, that 
[^489] the executors should appropriate *^a sufficient part of 

the personal estate for payment thereof ; and it was de- 
clared, that the several funds, which should be set apart to answer 
the annuities, would upon the deaths of the annuitants constitute 
part of the general residue of the personal estate ; and it was or- 
dered, that the residue should be continued or placed out in Govern- 
ment Securities upon the trusts of the Will ; that an account should 
be taken of the interest and produce of the personal estate, accrued 
due since the testator's decease ; and that the clear produce of such 
personal estate, that had accrued and should accrue due after payment 
of the legacies, should be divided into moieties ; and that one moie- 
ty should be paid to Judith Levy during her life or widowhood ; and 
the other moiety to the Defendant Rachael Adolphus during her 
life, for her separate use ; and the first payment of such interest and 
produce was to be made on Lady-day, Old Style, pursuant to the 
Will ; and to be continued to be paid from that time half-yearly at 
Michaelmas and Lady-day, Old Style. 

Under that Decree the income of the clear residue of the personal 
estate, and the rents and profits of the freehold, copyhold, and lease- 
hold, estates were paid to Judith Levy and Rachael Adolphus in 
moieties, by such half yearly payments, during their lives. Rachael 
Adolphus died on the 22d of November, 1773, without leaving any 
issue. The three sisters of the testator, and all the persons entitled 
to annuities under the Will, died in the life of Judith Levy. Moses 
Hart also died in her life, without leaving issue. Judith Levy, hav- 
ing continued a widow, died on the 19th of January, 1803. 

The bill was filed by the niece of Judith Levy, being her sole next 

of kin and administratrix, against the executor of Michael 
[*490] Adolphus, the surviving executor of *the testator Moses 

Hart, the elder, and against Napthali Hart ; praying a dec- 
laration, that, in the events that happened, Judith Levy became en- 
titled to all the income of the testator's estates, which accrued due 
before her death ; and that the executor may be decreed to pay the 
balance accordingly. 

The Defendant Napthali Hart, by his answer submitted, that in 
the events that happened, he is, according to the true construction of 
the Will entitled to the balance in the hands of the executor. 

Mr. HoUist and Mr. Greggy for the Plaintiff, contended, that upon 
the true construction of this Will Judith Levy was entitled to all the 
income up to the last day of accruing payment, previous to her death,' 
according to the different natures of the property : viz. the dividends 
due upon the 5th of January, 1803, and the rents due at Christmas, 
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1802. They observed, in C9mmenting upon the Will, that the 
words, '' by equal half yearly payments " are dropt in the subsequent 
part ; under which the Defendant Napthali Hart claims ; concluding 
therefore, that the purpose of half yearly payments was dropt ; and 
no part of the income, accrued due in the life of Judith Levy, was 
given over, in the event, to the Defendant Napthali Hart. 

Mr. Fonhlanque and Mr. Hart^ for the Defendant Napthali Hart, 
relied upon the restriction in the disposition to Judith Levy ; pre- 
scribing half yearly payments ; the first payment to be made on the 
second quarter day after the testator's death ; viz. Lady-day, 1757. 
They contended, that the subject of this disposition, though not in 
terms, was in the nature of annuity : and therefore could 
not be apportioned; as dividends may be, *and rent by [*491] 
Statute (1). They insisted therefore, that Judith Levy 
was entitled only up to the day of the half yearly payment, previous 
to her death : the period ascertained by the Decree in the former 
cause, with reference to the particular direction of the Will for half 
yearly payments, commencing on the second quarter day after the 
testator's death. 

The Master of the Rolls [Sir William Grant]. — This is a 
mixed disposition of property and annuity, with very peculiar direc- 
tions. The question is, which it partakes of most ; and it seems to 
me to partake most of the nature of annuity. I wish to look at the 
Will before I finally decide what Mrs. Levy's interest was ; but that 
is the inclination of my mind at present. 

July ISih. The Master of the Rolls [Sir William 
Grant]. — I stated my impression as to the merits ; that there can 
be no apportionment in this case any more than in the case of an 
annuity. I only postponed the judgment for the purpose of looking 
at the Will more attentively ; to see, whether it contained any ex- 
pression, that might vary the opinion I formed upon the statement 
of those words : and I have not found, that the Will contains any 
thing that can have that effect. 

The Decree was pronounced accordingly. 

With respect to apportionment of dividends, interest on bonds, and annuities, 
see, wnU^ note 3, to Ij^ Skafiahfwry v. Arrou>9miih^ 4 V. 66 ; and, as to appor> 
tionment of rent, see note % to Hawkins v. Kelly , 8 V. 908. 

(1) Stat 11 Geo. II. c. 19. 
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WHITFIELD V. HALES. 

[1806, July 23.] 

Order for a Guardian and Maintenance for infants upon ill-treatment by their 
father (a). 

A PETITION was presented on behalf of infants, for a reference to 
the Master, to appoint a proper person to be their Guardian, and a 
proper allowance for Maintenance. The father of the infants, who 
was PlairitifTin the cause, was in possession of the estate. The pe- 
tition was supported by affidavits of gross ill treatment and cruelty 
towards the infants by their father : on which account a prosecution 
had been instituted ; under which he was imprisoned. Notice of 
this application had been given ; and no one appeared to oppose it. 

Mr. Bell, in support of the petition, said, there were several au- 
thorities for the interference of the Court in such a case ; suggesting, 
that the father was practicing for the purpose of keeping possession 
of the estate. 

The Lord Chancellor [Erskine] made the Order ; referring to 
Lord Eldon's opinion in De ManneviUe^s Case (1), that under such 
circumstances, the Court will interfere. 

See, ante, notes 1, 4, to Z>e ManneviUe v. De Manfumile, ]0 V. 52. 
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[1806, JuLT 24.] 

Co-PLAiifTiFr, as Next Friend, struck out, his evidence being necessary ; but as 
a general rule, upon giving security for the Costs incurred (o). 

A MOTION was made on behalf of a Plaintiff, that the name of a 
Co-plaintiff, as the Next Friend, may be struck out, and another per- 
son substituted as the Next Friend ; on the ground, that the evi- 
dence of the Next Friend was necessary ; and the PlaintiiT, be- 
ing answerable for the costs, cannot give evidence for a Co- 
plaintiflf. 

(a) 1 Macphenon, Infants, (Lond. ed. 1841,) 147 ; 2 Kent, (6th ed.) 194, 195, 
and note ; 2 Story, £q. Jur. § 1341 ; Dt ManneviUe v. De MamneviUty anit^ 10 V. 
52, and notes. In Ex parte Mountfortj 15 Ves. 446, Lord Eldou says : ^ In certain 
cases the Court will, upon petition, without a bill, appoint, not a guardian, which 
cannot be during the father's life, but a person to act as guardian." See the re- 
mark upon this point in note to § 1341 of 2 Story, £q. Jur. 

(I) De ManneviUe v. De ManneviUe^ ante, vol. x. 52. 

(b) 1 Smith, Ch. Pr. (2d Am. ed.) 295, 108 ; 2 Madd. CL Pr. (4th Am. ed.) 417; 
Lloifd ▼. Makjuvfitf ante, 6 V. 145. 
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Mr. CuUen, for the Defendant, insisted, that the next friend re- 
tiring must give security for the costs incurred. 

The Solicitor General [Sir Samuel Romilly], in support of the 
motion, expressed doubt, whether that was the practice, as a general 
rule. 

The Register (Mr. Crafts) stated, that the general rule is, that 
security shall be given. 

The Lord Chancellor [Erskine] said, that ought to be the 
general rule ; and made the Order accordingly, upon the terms, that 
the next friend should give security for the costs, incurred in his 
time (1). 

See, anUy note 2, to the Anonymous cast, 1 V. 409, with the farther references 
there given. 



HUGHES V. WILLIAMS. 
[1806, July 23, 25.] 

MnRTOAftpiS in jn^ftgainn^ though answerable, beyond fraud, for wilful default, is 
1o take the fair rents and profits (a), not bound to engage in, and will not be 
allowed for, speculation and adventure. •"^ 

Exceptions were taken by the Defendant, a mortgagor, to the 
Master's Report : first, that the Master had charged the 
Plaintiff, a mortgagee in * possession personally, and by a [* 494] 
receiver under his appointment, with rents actually receiv- 
ed ; whereas he ought to have been charged according to the cir- 

(1^ Prochien Amy struck out, being wantbd as a witness; but to remain liable 
for tne costs incurred: Burton v. Bwion, 15th March, 1792, hss. Mr. Cox. 

Prochein Amy struck out, on the motion of Mr. Beames ; where it was necessa- 
TV to make him a Defendant ; in order to prove a Will against him, as heir-at-law : 
Powh V. Fotolei ^st March, 1820, mss. Mr. Beames: but in Mdling v. Melling, 4 
Madd. 261, the Next Friend was not permitted to withdraw without a reference to 
the Master. Whether the Court will inquire into the circumstances of the Next 
Friend, see Davenport v. Davenport, 1 Sim. &, Stu. 101, and the note ; and as to 
discharging the Next Friend for poverty, and the distinction between the case of 
a married woman and an infant, Pennington v. Alfdn, 1 Sim. & Stu. 2G4 ; ante, 
vol. i. 409. 

(a) By taking possession, the mortgagee imposes upon himself the duty of a pro- 
vident owners and he is bound to recover what such an owner would, with reason- 
able diligence, have received. He will be accountable for the rents and profits 
actually received, but nothing more, unless they were reduced or lost by his wilful 
default or gross negligence ; 4 Kent, (5th ed.) 166; Bobertson v. Campbell, 2 Call, 
428 ; BaUinjgcr v. Wordey, 1 Bibb, 195 ; Van Buren v. OlmsUad, 5 Paige, 1 ; ffU- 
liams v. Price, 1 Sim. & Stu. 581 ; 3 Powell on Mortgages, 949, and note ; Breck- 
enridge v. Brooks, 2 A. K. Marsh. 239; Thayer v. Richards, 19 Pick. 398; Lord 
Penrkyn v. Hughes, ante, 5 V. 108, note (5) of Mr. Hovenden. A mortgagee is 
not clmrffeable with rent due from his tenant, who has absconded, if he has not 
been guilty of negligence ; Saunders v. IVost, 2 Pick. 260. 

A mortgagee personally in possession is responsible for reasonable rent Brain- 
hridge v. Owen, 2 J. J. Marsh. 465; see Tu^ter v. Bujfkm. 16 Pick. 46. 
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jcumstances in evidenoe with the improved rents, at which the estates 
had been since let by the Receiver, appointed by the Court ; and 
which ought to have been obtained by the Plaintiff, or his receiver, 
but for their wilful neglect or default. 

Another exception was, that the Master had allowed the Plaintiff 
the sum of 68/. for the expense of opening a slate quarry ; the De- 
fendant contending, that it was an illegal and improper act ; and 
the only benefit accruing to the estate thereby, being the sum of 21. 
charged to the Plaintiff's account, as the produce of the slates. 

The Defendant was out of possession long before the Plaintiff en- 
tered : prior mortgagees having been in possession ; whom he paid, 
to prevent Ibreclosure. 

The Solicitor General [Sir Samuel Romitty] and Mr. ThomMOfiy 
in support of the Exceptions. — Mr. Richards, Mr. Harty and Mr. 
Owen, for the Report. 

The Lord Chancellor [Erskine]. — I do not mean to say, that, 
to charge a mortgagee in possession, actual fraud is necessary. It 
is sufficient, if there is plain, obvious, and gross, negligence, by 
not making use of facts within his knowledge : so as to give the 
mortgagor the full benefit, that the mortgagee, in possession of the 
estate of the mortgagor ought to give him. If, for instance, the 
mortgagee turns out a sufficient tenant, and, having notice, that 
the estate was under-let, takes a new tenant ; another 
[* 495] person * offering more ; an offer however not to be accept- 
ed rashly. But this case does not furnish even that ground ; 
for, with the exception of a proposition to give 7/. a-year for one 
tenement, instead of 51. a-year, the rent then paid, there is no proof 
of any proposal for an increase. A reason also is assigned for not 
accepting the proposal in that instance; that the tenant was in 
arrear ; and the Plaintiff was apprehensive of losing that arrear ; 
and there is more difficulty, where the estate consists of a number of 
distinct tenements. 

Another circumstance, that weighs with me, is, that the mortga- 
gor, if he knows the estate is under-let, ought to give notice to the 
mortgagee, and to afford his advice and aid, for the purpose of mak- 
ing the estate as productive as possible. If he communicated to the 
mortgagee plans of improvement in his contemplation, which were 
disappointed by the embarrassment of his afiairs, the Court might 
take a stricter view of the mortgagee's conduct. In this instance, 
not only such notice was not given, but during this whole period of 
16 years, while the mortgagor was out of possession, he never stat- 
ed, that the estate was not managed, as it might be. Can the mort- 
gagor lie by, not giving notice, that a greater rent may be made, and 
come afterwards, by way of penal inquiry, to charge the mortgagee 
with the effect of his own negligence ? I agree to the principle, 
that has been stated by the Solicitor-General, that it would be dan- 
gerous to say, the mortgagee is not answerable except for fraud, and 
would contradict many decrees. If such gross negligence can be 
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shown as comes up to the description of wilful default, be ought to 
be answerable for it. 

But I determine this exception upon the principle, that a mortga- 
gee, taking possession, is to take the fair rents and profits ; 
*and is not bound to engage in adventures and specula- [*496] 
tions for the benefit of the mortgagor ; but is liable only 
for wilful default ; of which in this instance there is no pretence : 
this mortgagor not having even communicated that he had any con- 
templation of improvement, or proposed tenants. It would be most 
dangerous to entangle mortgagees in a minute inquiry, whether some 
person would have given more ; which was never communicated. 

Upon the same principle, on which I determine the first exception 
in favor of the mortgagee, I must determine the other exception 
against him. The principle is the safety of mortgagees. The 
line cannot be drawn. How can it be ascertained, that the mortga- 
gor will want a slate quarry ? The amount is in this instance incon- 
siderable ; but the principle would reach the case of a mine. The 
mortgagee therefore, having engaged in this speculation, must spec- 
ulate at his own hazard. 

The first Exception was over-ruled ; and the other allowed. 

A MORTGAOEE in pofisessioD, by whose obvious and gross negligence the mort- 
gaged estate has failed to be as oroductive as it reasonably ought (as, for instance, 
where he has refused the offer or a good rent from a sufficient tenant), will be an- 
swerable for such profits as, without wilful default, he might have made : Anony- 
motu ease, 1 Vem. 45, and see note 5, to Lord Penrhgn v. Hughes^ 5 V. 99. 



HIGGINSON, Ex parte. 

[1806, July 25.] 

Order in bankruptcy to the Commissioners to take the surrender nnder circum- 
stances, that prevented it in time. 

The time for the surrender of a bankrupt being elapsed, this pe- 
tition was presented ; praying an Order to the Commissioners to 
take the surrender. 

The Lord Chancellor [Erskine] asked, whether there were in- 
stances of such an Order ; observing, that in the late case of John- 
son, who was employed upon a most important public ser- 
♦ vice, though the Order was made, a pardon was after- [* 497] 
wards granted upon doubts as to the jurisdiction. 

Mr. Owen in support of the petition, said, there had been' instan- 
ces by Lord Eldon ; and the case (I) of a young man, who had en- 

(1) FulUj^a cast, anit^ vol. x. 183. That was an application to enlarge the time ; 
which had not elapsed ; and the objection was, that it could not be enlarged on 
the application of any other person than the bankrupt or the assignees. 
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listed, and gone with the regiment to Gibraltar, was mentioned. 
The circumstances of this case upon the affidavits were, that the 
bankrupt went abroad for the pur|x>se of recovering a debt due to 
his estate ; and took his passage upon his return in the only ship 
bound for England ; which did not arrive in time. 

The Lord Chancellor [Erskine] said, that was quite sufficient ; 
and made the order (2). 

See, anUy note to 'Ex parte Grty^ 1 V. 195. 



BAKER V. HALL. 
[Rolls.— 1806, July 29.] 

Trust of an Annuity for a Charity, charged upon a devised estate, being void 

under the Act, 9 6eo. IT. c. 36, does not pass by a residuary disposition ; bat 

sinks for the benefit of the specific devisees (a). 
Possession by husband, as executor and trustee, not a reduction into possession of 

his wife's share of the residue, entitling him against her right by suniving (h). 
• 

Gregort Wright by his Will, dated the 8th of July 1787, exe- 
cuted and attested so as to pass real estates, (amongst other things), 
gave and bequeathed unto the Minister or Clergyman, for the time 
being, of the parish church of Saint John's, Torrington, in the county 
of Norfolk, for ever, onef annuity or yearly rent^harge of 35/., to be 
issuing and payable out of the mansion-house, messuage, or tene- 
ment, &c., called Newton-hall, upon trust to pay and apply the said 
yearly sum of 35/. for ever, from time to time, for the purpose of 
instructing as many poor boys of the said parish of Saint 
[*498] John's, *. Torrington, not otherwise provided for, in read- 
ing, writing, and arithmetic, until their respective ages of 

i\) Anit^ Ex parte Grey, vol. i. 195; Ex parte Bidutts, vL 445, and the notes. 

(a) See Boyle's Practical Treatise on the Law of Charities, (Eng. ed. 1837,) 371, 
where the author seems to doubt the correctness of the decision of this and other 
cases, which go to establish the claim of the specific devisee under such circum- 
stances. The author remarks in resp^ect to this case, that " little reliance can be 
placed upon a case thus decided [as it would appear] behind the back of a party 
so deeply interested as the heir-at-law must be in contending for an opposite adju- 
dication." See Tregonwell v. Sydenham, 3 Dow, 209, 210 ; Jfright v. ffroe, 1 Bro. 
C. C. (Am. ed. 1844,) 61, and notes ; Cambrids^ v. Bans, ante 8 V. 12a, and notes ; 
2 Williams, Executors, (2d Am. ed.) 1045; 1 Jarman on Wills, (Lond. ed. 1844,) 
302, et seq. 

(h) The husband's receipt or possession of his wife's choses in action must be in 
the character of husband, in order to defeat his wife's title by survivorship. 1 
Williams, Executors, (2d Am. ed.) 616 ; Wall v. Tomlinson, 16 Ves. 416: Clancy, 
Rights of Women, (Am. ed.) 139, 140. 

As to reduction to possession by husband of his wife's choses in action, and her 
rights by survivorship in certain cases, see 2 Kent, (5th ed.) 135, et seq,; Blount ?. 
Besiland, ante, 5 V. 515, note (a) ; Scawen v. Blxini, ante, 7 V. 294, 300, note (a); 
WUdman v. Jfildman, anU, 9 V. 174 ; Carr v. Taylor, ante, 10 V. 578, and notes; 
Clancy, Rights of Women, (Am. ed.) 107, d seq. 
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thifteeQ years, with power of distress in case of non-payment of 
aucb annuity, or any part thereof. The said testator also gave to 
John Butts and George Hall, and the survivor of them, his heirs, ex- 
ecutors, and administrators, his said mansion-house, &c. with the 
appurtenances, (subject to the said annuity or yearly rent charge), 
upon trust, to receive the rents and profits thereof, and pay the same 
unto Harry Wright for his natural life ; and after his decease the testa- 
tor devised the said mansion-house, &c. (subject to the said annuity 
of 35/.), to the said John Butts and George Hall, and to the survivor 
of them, his heirs, executors, and administrators, upon trust, to re- 
ceive the rents and profits thereof, and apply the same, or a sufficient 
part thereof, for the maintenance, dLc. of Stephen Parlett and Wil- 
liam Parlett, sons of his nephew John Parlett, until their respective 
ages of twenty-four years ; and, when they should have attained 
their respective ages of twenty-four years, then the testator devised 
and bequeathed his said mansion-house, &c. with their appurten- 
ances, (subject forever to the said annuity or rent-charge of 35/.), to- 
gether with all such sum and sums of money as should have come 
into the hands of his said trustees for the rents and profits thereof, 
and not by them laid out for and towards the maintenance, &c. of 
the said Stephen Parlett and William Parlett, unto them the said 
Stephen Parlett and William Parlett, their heirs, executors, and 
administrators, as tenants in common, and not as joint-tenants; 
and after giving several pecuniary legacies, and devising some other 
estates specifically, the said testator gave, devised, and bequeathed, 
all the rest, residue, and remainder, of his freehold, copyhold, and 
leasehold estates, and all other his real and personal es- 
tate and eflfects, not by him therein * before disposed of, [* 499] 
to the said John Butts and George Hall, and to the survi- 
vor of them, his heirs, executors, and administrators, upon trust to sell 
the same ; and after payment of his debts, legacies, and funeral ex- 
penses, &c. to pay and apply all the residue of the money to arise 
by such sale, unto and equally amongst the petitioners in the cause : 
and he appointed the said John Butts and George Hall executors. 

George Hall alone proved the Will ; and entered upon, and took 
possession of, the real and personal estates of the testator ; and after- 
wards disposed of part thereof. George Hall married Elizabeth Ba- 
ker, one of the residuary devisees under the Will ; and he died leav- 
ing her surviving him. She afterwards died, leaving an infant 
daughter, one of the Defendants in the cause. 

The principal questions were : 

Ist, Whether the annuity of 35/., given to the trustee for the 
benefit of the Charity, the trusts being void by the Statute (1), went 
to the residuary devisees under the Will, or to the specific devisees 
of the premises, on which it was charged. 

2dly, Whether George Hall by entering into possession of the real 
and personal estate of the testator, as only acting executor and 
trustee under the Will, and disposing of part, had sufficiently reduced 

(1) Stat 9 Geo. 11. c. 36. 
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into possession his wife's share, so as to give him an absolute title, 
transmissible to his personal representatives. 

(1) Mr. Richards, Mr. Fonblanque, Mr. Rot^el, and Mr. Ktnrick, 
for the Plaintiffs and Defendants in the same interest, con. 
[* 500] tended, * on the first point, that the trusts of the annuity for 
the benefit of the Charity being void by the Statute, the an- 
nuity went to the residuary devisees, and not to the specific devisees, 
(the Parletts ) ; making a distinction between a bequest of an annuity 
to a Charity, in the first instance, which was void, and the bequest 
of an annuity to a trustee for a Charity, so as to vest the legal inter- 
est in the annuity in the trustee ; consequently, though the trusts 
are void yet the annuity is still subsisting in the trustees, and goes 
as part of the estate not specifically disposed of, to the residuary 
devisees. 

On the second point, it was argued, that George Hall, the hus- 
band, having absolutely entered into possession of the real and per- 
sonal estate of the testator, and disposed of part, had suflliciently re- 
duced into possession his wife's share of the residue to give him the 
absolute title. 

Mr. Alexander and Mr. Hollisty for the representatives of Stephen 
and William Parlett, on the first point insisted, that the trusts of 
the annuity for the benefit of the Charity being void by the Statute 
the annuity sunk for the benefit of the specific devisees (the Par- 
letts) ; and cited Jackson v. Hwrhck (2). 

The Mastbr of the Rolls [Sir William Grant] held, as to the 
first point, that the testator appeared to have expressly excepted the 
annuity out of the residue of his estate ; and could never have it in 
contemplation, that it should in any case go to the residuary devi- 
sees : and decided, that it should sink for the benefit of 
[* 501] the specific devisees (the *Parletts), as part of the produce 
of the premises devised to them. 

As to the second point, the Master of the Rolls [Sir William 
Grant] said, the husban'd must be considered to have entered into 
possession of the real and personal estate of the testator, as trustee 
and executor of the Will only ; and not as husband ; and therefore 
his wife's share of the residue could not be deemed sufficiently 
reduced into possession ; so as to prevent its surviving to her upon 
his decease, and of course going upon her death to her representa- 
tives. 

1. .If a gift of an annuity charged on lands lapee, it will sink for the benefit of 
the heir, or of the specific devisee of the estate on which such annuity was charg- 
ed ; the mere appointment of a residuary devisee would not affect the question : 
see, cmtt, note 4, to Cambridge v. Rous, 8 V. 12, with the farther references there 
given ; and the note to Bird v. Le Enre, 15 Ves. 589. ' 

2. A merely fiduciary possession of his wife's property by a husband, cannot be 
represented as such a reduction into possession as will exclude her title by sur- 
vivorship, and entitle his representatives : IVcdl v. Tomlinson, 16 Ves. 416. 

(\) Ex rdationt. 

(2) Arab. 487; Grosvenor v. Hallam, Amb. 643; Wright v. Row, 1 Bro. C. C. 
61 ; Barringlon v. Hertford, cited 1 Bro, C. C. 61. 
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WITTS V. DAWKINS. 

[Rolls.— 1806, April 94; Jult 29.] 

Trust by Marria^fe Settlement to pay the rents and profits according to the 
appointment of the wife, from time to time, in default of appointment to her 
for her sole and separate use, the receipts of herself, or the peison she should 
appoint from time to time to be from time to time effectual releases, &c. Sale 
by her and her husband of her separate interest established (a). 

Bt Indentures of Settlement, previous to the marriage of the 
Plaintifis Edward Witts and Agnes Travell, it was witnessed, that 
in consideration of the marriage, and other considerations, Edward 
Witts conveyed certain premises to trustees, and their heirs, to the 
use of Edward Witts, and his heirs, until the marriage ; and after 
the marriage, to the use of trustees, and their heirs, during the joint 
lives of the Plaintifis, u|x>n trust, that they and the survivor of them, 
and his heirs, should pay, apply, and dispose of, all the rents, issues, 
and profits, of said hereditaments and premise^, to such person or 
persons only, and for such intents and purposes only, as Agnes Witts 
should, by any writing or writings, to be signed with her hand, from 
time to time, notwithstanding her coverture direct or appoint ; and 
in default of such direction and appointment, and in the 
mean time, and from time to * time, until she should make [* 502] 
any such appointment, should pay all said rents, issues, 
and profits, or so much, whereof she should or might, from time to 
time, happen to make no appointment, into her proper hands, for 
her sole and separate use and benefit, exclusive of her then intended 
husband, who was noi to intermeddle therewith : nor was the same 
to be subject to his control, debts, or engagements ; and that the 
receipts and discharges of the said Agnes, and of such persons as 
she should from time to time direct or appoint to receive, all, or 
any part of, the said rents, issues, or profits, should from time to 
time be good and effectual releases and discharges of such sums of 
money as in such receipts and discharges shall be expressed to be 
received. 

The marriage took place ; and the Bill was filed by Witts and his 
wife ; stating, that the Plaintiff Agnes Witts, being by the trusts of 
the settlement entitled to the rents and profits of the settled estates 
during the joint lives of herself and her husband to her sole use, 
with a power of appointment thereof as aforesaid, did about the 2d 
of August, 1804, with the approbation of the trustees, contract with 

(a) See, in relation to the subject of the power of a married woman over, and of the 
disposition of, her separate property, Sperling v. Rochfmi^ anUy 8 V. 175, note (o), 
182, note (a), and cases cited ; nhtia v. StrMj otile, 1 V . 189, note (a) ; 5. C 3 Bro. 
€. C. (Am. ed. 1844,) 340, note (1), 343, note (3), 34& notes (a) and (f) ; Hulme v. 
Tenant, 1 ib. 16, d seo. and notes ; Chaaiamfi^ t. Parwnagty ante, 5 V. 17, note 
(1), and cases cited ; WkMer v. Abomcm, otiie, 4 V. 129, note (a\ and cases cited; 
Sugden, Powers, (4th Lend, ed.) 115, 116; EBiU v. AOdnmm, 3 Bro. C C (Am. 
ed. 1844,) 565, and notes; 1 Williams, Execotois, (2d An. ed.) 46^ 47. 

▼OL, XII. 22 
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Henry Dawkins for the sale to him of the said separate estate and 
interest in said premises, during the joint lives of herself and her 
said husband for 780/. 

The Bill prayed a specific performance of the contract for the 
purchase of Agnes Witts's separate estate and interest in the 
premises during the joint lives of the Plaintiffs, by the Defendant 
Dawkins ; and that he may also be compelled, upon having a proper 
appointment and conveyance of said estate and interest executed to 
him by Plaintiffs, and all other necessary parties, Ed- 
[* 503] ward Wit(s offering to join with his wife in * making a 
good title, by fine, or otherwise, to pay to the Plaintiff" Ag- 
nes Witts, or such person as she should appoint, the said purchase- 
money, with interest at 5 per cent from the time at which Dawkins 
took possession. 

Mr. BicharJi and Mr. Home^ for the Plaintiffs, relied upon the 
cases of Pybus v. Smith (1), ElUs v. Atkinson (2), and the other 
authorities, upon the principle, that a married woman is to be con- 
sidered as a feme sole, with regard to her separate estate ; the last of 
which is Wagsiaffv. Smith (3) ; distinguishing the cases oiSockettv. 
Wray (4), and rfevrman v. Cartony (5), the power not extending to 
an appointment by deed, and Whistler v. Newman (6), and Mores v. 
Huish (7), as having no power of appointment; admitting, in the 
two latter cases. Lord Rosslyn's opinion, that this doctrine should 
undergo revision. 

Mr. Raithby, for the Defendant, the purchaser, did not object to 
complete the purchase ; if the title was good. ^ 

The Master of the Rolls [Sir William Grant] expressed his 
opinion, that the latter cases did not interfere with Pybus v. Smith ; 
and were not so intended, turning upon their own circumstigaces, 
not upon the construction of the words '< from time to time." 

[* 504] * July 29th. The Master or the Rolls [Sir William 
Grant made the Decree according to the prayer of the 
Bill. 

Su, oale, the notes to Pylm v. SmUk^ 1 V. 189, and the note to SseHing ▼. 
JlacVbri.8V.164. ^^ 

18 Bro. C. C. 340; ante, vol L 189; see the note, 191 
3 Bro. a C. 34fi, n. 565. 
AnU, vol. ix. 530; see Porbt v. White, jL 909. 
4 Bzt».aa483. 
3 Bro. C. C. 346, n. 568L 
Ante, vol. iv. 129. 
JbUe^ voL V. 698 ; see the note, page 17. 
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WEATHERALL v. GEERING. 
[Rolls.— 1806, Mat 23; July 30.] 

Proviso against assignment without license in a lease to the lessee, his executors, 
administrators, and assigns, not repu^ant: the constraction being such assigns 
as he may hiwfully have : viz. by hcense ; or by law, as assignees in bank- 
* ruptcy (ai ' 

Though baniiruptcy supersedes an agreement not to assign without license, that 
has been held only m favor of general creditors ; and where there is no actual 
leaae, but it rests in agreement to grant a lease, an individual cannot have a 
specific performance in opposition to such provision ; and it is very disputable, 
whether the general assignees could obtain it ; even if there was no such pro- 
vision (h\ 

Whether a person, entitled under an agreement for a lease, to be void upon assi^- 
ment without license, having assigned without license, can enforce a specific 
performance, Qiksre, [p. 511.] 

By articles of agreement, dated the 30th of June, 1796, reciting a 
lease, dated the 23d of February, 1792, by Thomas Atkinson to John 
Whettam, his executors, administrators or assigns, of a farm, to hold 
to Whettam, his executors, administrators, and assigns, from Michael- 
mas last, for the term of 12 years, at the rent of 140/. a-year ; and 
that by another lease, dated the 27th of September, 1794, Atkinson 
demised to Whettam, bis executors, administrators, and assigns, 
other premises, to hold to Whettam, his executors, administrators, 
and assigns, from Michaelmas next, for the term of 9 years at the 
rent of 15/. a-year; and, that Robert Willan, Edward Knapp, and 
Henry Harley, trustees under the Will of Atkinson, had agreed to 
grant to Thomas Whitear, a lease of the before-mentioned premises, 
demised by the said indentures for the terms aforesaid, when and so 
soon as the same are expired, in manner and on the conditions herein- 
after mentioned ; it was witnessed, that Willan, Knapp, and Harley, 
did thereby for themselves severally and respectively, and for their 
several and respective heirs, executors, and administrators, covenant, 
&c. with Whitear, his executors, administrators, and assigns, that 
they Willan, Knapp, and Harley, their heirs and assigns, 
would execute and deliver •unto Whitear, his executors, [•SOS] 
administrators, and assigns, on or before the 1st of October 
next after the expiration of the two recited leases, which would be 
in the year 1803, a lease of all the premises, comprised in both those 
leases ; to hold to Whitear, his executors, administrators, and as- 

ia) The covenant ^ot to assign without a license is understood to apply only to 
voluntary sales, by the act of the lessee. It does not apply to sales by act of law, 
or proceedings, tn tnt^iiiii, and creditors may seize and appropriate the value of 
the leases, as in cases of insolvency, or bankruptcy, or in judgment and execution; 
unless the judgment be confessed with a view to evade the covenant, or unless it 
be a part of the express agreement, that the leaae shall not so pass by operation of 
law ; see 4 Kent, (5th ed.) 124 ; Jacksun v. CoHib, 7 John, 531 ; WUldnson v. Wil- 
Jdruon, Cooper's Eq. 259 ; Dakin v. fViUUms, 17 Wend. 447 ; Jackwn v. SUwmail^ 
15 John, 278; Jackson v. Schutz, 18 John, 174; Jackson v. Harrison, 17 John, 66. 

{h) See to this point, 1 Madd. Ch. Pr. (4th Am. ed.) 422; Flood v. Finkof, 2 Ball 
dt BeoL 9i BtPoJu Y.Bamtt^ onfe, 3 V. 253| and note (&> 
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signs, from the 29th of September, 1803, for the term of nine yeartf 
and six months, if Thomas and Sarah Atkinson, or either of them, 
shall so long live, at the yearly rent of 155/., payable half yearly, and 
under, and subject, and liable to the same covenants, provisoes, and 
agreements, as in the said two recited iodentures of lease are particiH 
krly set forth ; and Whitear for himself, his executors, administrators, 
and assigns, covenanted with Willan, Knapp, and Harley, and the sur^ 
vivor, and the heirs, executors, and administrators, of such survivor ; 
that Whitear, his executora, admioktratorsyor assigm^ would accept 
the lease, Ac. ; in which said indenture of lease Hhoald be contained 
all such covenants, agreements, and provision^, as are contained io 
the said two recited indentures of lease to Whettam. 

In 1800 Whitear, being indebted to Thomas Weatherall, agreed 
to assign him the benefit of the said articles of agreement, by way 
of mortgage, and subject to redemption on payment of 507/. 10#« 
with interest ; und accordingly Whitear delivered the articles to 
Weatherall ; and by a deed-poll, dated the 6th of January, 1800, 
assigned to Weatherall, his executorp, administrators, and assigns, as 
well the said articles, as also all the estate^ right, title, interest, bene^ 
fit, and advantage, whatsoever, of Whitear of, in, and to, the same ; 
with a proviso, that if Whitear, his heirs, executors, administrators, 
or aligns, should pay Weatherall 507/. 10«. with interest, upon the 

6th of July next, the said deed should be void. 
[♦ 506] * Whitear afterwards took the benefit of an Insolvent Act j 
under which his estate was asngned to Richard^Geering for 
the benefit of the creditors. Thomas and Sarah Atkinson being stifl 
living, and the original leases having expired in 1803, the bill uras filed 
by Weatherall, praying an account of what was due to him for princi-' 
pal and interest under the deed of the 6th of January, 1800 ; and 
that in default of payment the Plaintiff may be declared entitled to 
all such benefit of the said articles of agreement as Whitear wa^ 
entitled to at the time he executed the deed of the 6th of January, 
1800 ; and that a lease may be executed accordingly. 

The Defendants Willan and Harley, Knapp being dead, by their 
answer stated, that the indenture of the 2dd of February, 1793, con.-' 
tained the following proviso : '< That if the said John Whettam, his 
executors or administrators, shall or do (it anv time during this dc 
mise, let, set, assigii, dispose of, or part with this present indenture 
of lease, or the said messuages, lands, wd hereditaments demised, 
or any part thereof, for the whole, or any part of the said term here^ 
by demised to any person 0r persons whonseever, withmit the license 
and consent of the said Thomas Atkinson, his heirs er assigns, in 
writing under his or their hand or hands for that purpose first had 
and obtained, then and from tbenofiforthf and in either of the teid 
cases, this present indenture of lease, and the tern and estate there^ 
by granted, shall cease, determine, and be void ; and thereon it shaB 
Und may be lawful to and for the sitid Thomas Atkinson, his heirs or 
assigns, into and upon tbd saifi demised pmwiiies, ear any part there* 
of, in the name of the vpbele, wholly to Pt-entor, and the sane, ami 
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every part thereof, to bare again, repossess, and enjoy, as in his or 
their first and former estate and estates : this indenture, or any thing 
herein contained to the contrary thereof in any wise not- 
withstanding ; and that he the said John Whettam, his ex- [* 507] 
ecQtors, or administrators, shall not, nor will at any time 
during the said term hereby granted, let, set, sell, assign, dispose of, 
or part with, this indenture of leaise, or the premises hereby demised, 
or any part thereof, for the whole, or any part of the term hereby 
demised, to any person or persons whomsoever, without the license 
and consent of the said Thomas Atkinson, his heirs or assigns, under 
bis or their hands in writing first had and obtained for that purpose.'' 

The answer also stated a similar proviso in the lease of the 27th 
of September, 1794 ; and submitted, that the Defendants are not 
compellable to grant any such lease : Whitear being, and having 
acknowledged himself to be, wholly incapable of fulfilling the said 
agreement on his part ; and, in all events, they are not compellable 
to grant any such lease to the Plaintiff. 

Mr. Richards and Mr. Johmon, for the Plaintiff. — ^This is an express 
undertaking to demise to a man, his executors, administrators, and 
assigns. The lessee therefore, supposing the lease made, is entitled to 
assign by the terms of the contract : but upon the subsequent passage, 
providing, that the lease must be subject to the same covenants^, 
provisoes, and agre^nents, in the two subsisting indentures of lease 
it is contended, that the agreement must be considered, as if the 
proviso against assignment without license was inserted in the 
agreement. The question is upon the construction of the proviso, 
whether the Defendants have a right to refuse. When a party 
takes a lease to him, his executors, administrators, and 
assigns, he takes an * interest expressly, that he may as- [* 508} 
sign ; aff a man having an estate to hnn, his heirs and as- 
signs, has the whole dominion ; and a covenant, tending to abridge 
that dominion, cannot affect it; but is absolutely void. So the 
terms of this engagement impof t complete dominion ; and this cov- 
enant cannot prevent that ; but is absolutely void, as being repug- 
nant to the interest ; which is as large, having regard to the nature 
of the subject, as a fee : and the power of alienation therefore can 
no more be restrained in the one case than the other. In the case 
of bankruptcy the assignees must have a right to assign, independent 
of consent The assignee under an Insolvent Debtors' Act is in 
the same situation, bound to apply the property for the benefit of all 
the creditors. Admitting such cases as fViUinghatn v. Joyce (1), 
now, notwithstanding E»me old cases, the assignees can dispose 
every species of interest in the bankrupt ; and restraint of aliena- 
tioh does not affect an assignee by law. The Plaintiff is entitled 
by circuity at least, if not directly. 

Mr. Alexander and Mr. Owen, for the Defer^dant^. — Supposing 
the argument correct in point of law, that Whitear might, if he had 
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a lease, have assigned, the Plaintiff is not entitled to a specific per- 
formance, which is always in the discretion of the Court ; involving 
many circumstances beyond the consideration of the mere legal 
right; if he had a lease. The proviso is, that if the lessee shall let, 
set, assign, dispose of, or part with, in the most general terms, with* 
out license, the lease shall be void ; with the addition of a coven* 
ant in one of the leases. A construction must be made, that will 

give effect to the whole instrument. The fai{ effect is, that 
[* 509] * such assigns are intended, as upon the whole instrument 

the lessee might lawfully have : viz. assigns by license, or 
by law : assignments, which this general language cannot prevent. 
The effect as to the new lease must be the same. The Court will 
not grant a specific performance ; if the act, being done, would 
amount to a forfeiture. 

The distinction between a purchase and a lease has been often 
acknowledged. In the case of a purchase, there is no conveyance 
without the money ; and it is indifferent to the vendor, from whom 
he receives it ; but the relation of landlord and tenant continuing, 
there are many circumstances, which it is very important for the les- 
sor to consider. There is no instance of a voluntary assignee by 
agreement prevailing upon the Court to grant a specific performance. 
The assignee may not understand the management of a farm, and 
may in other respects be such a person as the lessor would not have 
contracted with. Lord Eldon refused to act upon a suggestion of 
doubts as to the solvency of the lessee (1). In a case (2) much 
stronger, and more directly applicable, Lord Redesdale took a very 
strong line ; holding, that there should be no specific performance, 
except to the peison,with whom the agreement was made ; putting 
it upon that ground merely, that the Plaintiff* was not the person, 
with whom the contract was made. He has always his remedy at 
law. In Brooke v. Hewitt (3) there were many circumstances ; and 

Lord Rosslyn, d^lining to decide such a question upon 
[*510] demurrer, said, a strong case must be made for * relief 

at the hearing ; and the case there cited, Drake v. The 
Mayor of Exeter (4), is against such relief. 

Mr. Richardsy in reply. — ^The object of these restraints upon the 
power of assignment is, not to enable the lessor to extort a fine, but 
to give him the opportunity of approving of the tenant. The dis- 
tinction of this case arises from the terms, that are used ; declaring 
in effect, that the lessor does not look to the personal qualifications 
of the tenant : the limitations going to executors and administrators. 
The Plaintiff is entitled to a lease ; unless it can be shown, that be 
is not a fit person to have it : but there is no suggestion, that he is 
not capable of performing the covenants ; or that he is in any res- 
pect unfit. 

(1) .OnU^ BudUand v. HaO^ vol. viii. 02; Boardnum v. MMtyn, vL 467. 

(2) (yOffWafv. HtdfseB, 1 Sch. & Lef. 12a 
(8) .Me, VOL iu. 25a 

(4) 1 Ch. Ca. 71. 
yoL. XII. 22* 
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The MAgTKB or the Rolls FSir William Grant]. — According 
to the argument, used in the reply, there neVer was a good covenant 
against assigning. In a number of cases, that have occurred, the 
covenant has been shaped, as this is, extending to executors and ad- 
ministrators. 

I wish to consider a little farther the latter part of the case, as to 
this circuitous equity : I have very little doubt upon the former. 

July 30M. The Master of the Rolls [Sir William Grant]. — 
In this case the objection to grant the lease arises chiefly 
upon the proviso against assignment. The * Defendants [*5ll] 
say, if a lease had been executed to Whitear, he could not 
have assigned it without license frpm them ; and therefore he could 
not assign the benefit of this equitable agreement for a lease. The 
Plaintiff endeavors to repel that ; insisting, first, that there is no 
valid provision against assignment ; that the agreement is for a lease 
to Whitear, his executors, administrators, and assigns-; and the pro- 
viso was repugnant. There is no more repugnance in this proviso, 
than in an estate to a man and his heirs, with a subsequent restric- 
tion to heirs of a particular description. The assigns must be un- 
derstood to be such as upon the' whole, taken together, the lessee 
may lawfully have : viz. assigns with license ; and, upon looking in- 
to books of conveyancing, that appears to be the form, in which 
these leases are made, viz. to assigns ; with a proviso, that neither 
the lessee nor his assigns shall assign without license. 

It is then said, in the event there is an end of the proviso ; for it 
does not extend to the legal assignment under an Insolvent Debtors' 
Act, or under a Commission of Bankruptcy : the right therefore 
passes to the assignee under the Insolvent Debtors' Act, but subject 
to the agreement with the Plaintiff. There is no such equity ; and 
the Plaintiff cannot claim to have a lease made in his favor either 
through or against the assignees. It would be very doubtful, sup- 
posing bankruptcy out of the question, whether Whitear himself 
could maintain a bill for a specific performance, after an act, amount- 
ing to a forfeiture of the lease, if a lease had been executed ; having 
absolutely assigned, as far as he had any interest, without the license 
of the landlord. But, waiving that, what is the effect of an agree- 
ment to assign, where the lease is not assignable without license ? 
If the landlord does not give the license, the agreement 
cannot be carried into execution. The lessee * may sub- [* 512] 
ject himself to an action ; but that is all. A Court of 
Equity cannot consider that as done, which, if done, would extin- 
guish the very subject of the contract. 

Then how does the bankruptcy give operation and effect to this 
inefficient contract ? The effect would be singular, that the bank- 
ruptcy of the debtor should increase the value of the security ; con- 
verting what was waste paper into a valid mortgage: and that 
against the assignees a trust should arise, to which the lease was not 
liable in the hands of the bankrupt. It is a great stretch to give tp 
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general assignees what the bankrupt himself could not have convey- 
ed : but that stretch is made only in their favor, and for general 
creditors. In Goring v. Warner (1) that decision was made by 
Lord Macclesfield in opposition to the opinion of Sir Joseph Jekyll, 
and the tendency of all the old cases : and upon a strange ground ; 
that the Statute supersedes the agreement. How can that be, if the 
agreement was legal ? By saying, the Statute supersedes the agree- 
ment, Lord Macclesfield admitted, that the true meaning of the 
agreement was to exclude assignees of all kinds ; and that is deter- 
mined to be legal ; for by a slight variation of the phrase it is com- 
petent to a landlord to prevent the lease passing to legal assignees. 
But that is determined ; and it must be held, that, if there had been 
a lease, it would have passed to ^he general assignees. 

But that is determined in favor of general creditors only, not for 
particular assignees. The law interferes against 'the landlord for 
one purpose, not for another. There would be an incon- 
[* 513] sistency in saying, * the purpose, for which it does inter- 
pose, is not the purpose it was to answer : but that is 
another purpose ; for which it would not interpose ; that the reason 
it interposes is, that there were creditors : but then it interposes, 
not to satisfy them, but to execute a previous contract ; into which 
the bankrupt may have voluntarily entered. In Doe eao iem. Mitch'- 
inson v. Carter (2), the distinction between voluntary acts and those, 
that pass in ineitum^ was adopted. 

The truth is, that the situation, in which a lessee, restrained from 
assigning without license, is placed, is, that he can have assigns only 
of two sorts : either an assign approved by the landlord, or an assign 
by appointment or designation of law : whereas the argument in this 
case goes to this ; that he may have an assign of his own appoint- 
ment ; and has only to get an act of bankruptcy committed, to give 
effect to his own assignment, in opposition to the landlord's right, 
and to his own legal assignment. That is impossible ; for the effect 
is to set it up against his general assignees. 

Supposing however, that this is wrong, still the question remains, 
whether in this case the Plaintiff is entitled to a specific performance 
of that, which rests only in agreement. First, he must maintain, 
that Geering himself could enforce a specific performance ; which is 
very disputable. The proposition, th'at the assignee of a bankrupt 
can compel a landlord specifically to perform an agreement to grant 
a lease to the bankrupt, has never been determined. The utmost 
extent of Brooke v. Hemit (3) is, that Lord Rosslyn would 
[*5I4] not say, it was impossible ; acknowledging, that the * as- 
signee would have great difficulty to establish it at the 
hearing. I should think that difficulty insurmountable. But there 
was no proviso against assignment. What then would the Court 

.1) 7 Vin. 85; 2 Eq. Ca. Ab. 100. 
[2) 8 Temi Rep. 57, 300. 
:3).tfii«e,voLiiud53. 



1806.] WEATHERALL V. GEERING. 514 

say, where there is a proviso against assignment ? Would the Court 
in direct opposition to that proyiso execute such a covenant ? 

In any view of the case, the Plaintiff cannot maintain his claim. 
The bill must therefore be dismissed. 

See, otiie, the note to WiUinghain v. /ouoe, 3 Y. 168 : and note 1, to Baardman 
V. JIMyn» 6 V. 467. • 
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the price, cannot have the effect 
of an agreement, binding the 
▼endor, within the Statute of 
Frauds^ Blagden v. Bradbear. 

466 

8. The circumstance, that a person 
bid at an auction under the pri- 
vate direction of the vendors, 
for the purpose of preventing a 
sale under a sum, specified as 
the value, is no objection to a 
specific performance ; especially 
in a case, where the vendors 
were assignees under a Com- 
mission of Bankruptcy; and 
the purchaser was not present ; 
but purchased by an agent. 
Smith V. Clarke. 477 

4. Whether bidding at an auction 
on the part of the vendor, for 
the purpose of enhancing the 
price, vitiates the sale, and pre- 
vents a specific performance, 
QutBre. &mth v. Clarke* 477 
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Bankrupt. 

1. Assignee iti Bankruptcy, hav- 
ing purchased an estate of the 
bankrupt's under the Commit 
sion, held a trustee of the prof- 
it upon a re-sale; in the first 
instance for an equitable mort- 

§agee by possession of the 
eeds; who, having delivered 
them up on receiving the pro< 
duce of the first sale* was held 
under the circumstances not to 
have lost his lien for the defi- 
ciency. JEt parte Morgan, ^ 
B*The choice of assigneeai io 
Baqkruptcy not disturbed on 
th^ ground, that creditors were 
^evented by accident from vol* 



BANKRVFT— continued. 

ing ; if not kept back by frauds 
Ex parte Surtees. 10 

9* Principle of removing an afr* 
signee in Bankruptcy : Proof of 
insolvency, compounding with 
his creditors, ^c. misconduct; 
or, that an account cannot be 

' bonveniently or justly taken^ 
while he remains. 

The simple circumstance, 
that he is to account, not suffix 
cient Ex parte 8urtees. 10 

4. The authority of assignees in 
Bankruptcy limited to the pur- 
poses of their trust, the distri-^ 
bution of the estate under the 
Bankrupt Laws, and does not 
therefore extend to an agree* 
ment, disposing of the surplus 
after IO5. in the pound to the 
Creditors. 

The petition by a party 
claiming under such a trans- 
action was upon the circum^ 
stances dismissed, without pre* 
judice to a bill. Ex parte Bar* 
ft. ^ 15 

5. Assignees in Bankruptcy boundi 
as other personsi to make a good 
title ; unless guarded by express 
stipulation. 

Their bill for a specific per^* 

fermance therefore, the report 

being against the title, was di»* 

' missed. BiT Donald v. Hanson. 

277 

6. 8et*off in Bankruptcy of a sep^ 
arate debt from the estate 
aflrainst a joint debt to it ; and 
libetty to prove the balance uu' 
der the commission. Ex parte 
Hanson. 346 

7. Jurisdiction in Bankruptcy^ 
equitable as well as legal. 94B 

9. Assignees subject to all equities^ 
attachiAg upon the Bvikrupt. 
^ 349 

4^. Jurisdiction between oQcers^ 
as between the messenger and 
solicitor in bankruptcy. Ex 
parte Hartop. 349 

|0« Commission of Bankroptoy su- 
perseded) the petitiooisg ered^ 
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BANKRUPT— coiUtfttced 

iter absconding. The mesaen- 
ger, having, recovered part of 
his demand from him, was per 
mitted to bring an action 
against the solicitor for the res- 
idue; and damages and costs, 
in an action against him, act 
ing under the Commission. Ex 
porte Hartap, 348 

11. Where the 4th day after 
docket struck is a holyday, the 
practice of the bankrupt Office 
is to permit a docket to be 
struck upon the first applica- 
tion the next day; as, though 
the office was shut, the party 
might apply at the clerk's res- 
idence. Ex parte Cooper, 418 

12. Surety for indemnity to a lim- 
ited amount, having paid to the 
extent of his engagement, enti- 
tled to dividends upon proof by 
the creditor under the Bank 
ruptcy of the principal debtor ; 
subject {Ex parte Turner ^ ante. 
Vol. III. 243,) to a deduction 
of the proportion of dividend 
upon the residue of the debt 
proved, beyond that, for which 
the surety was engaged, sup- 
posing that expunged. 

The surety not entitled to 
the benefit of proof against 
other estates upon a distinct 
curity. Pahy v. F^dd, 435 

13. Order in Bankruptcy to Com- 
missioners to take t)vB surren- 
der under circumstances, that 
prevented it in time. Ez parte 
Higginson. 496 

See Assets. Landlord and 
Tenant, 9, 10. Lien, 2. 

BARON AVD FEME. 

1. Consent of a married woman 
taken in Court, de bene esse 
and with miich doubt, under 
a bill by her and her husband 
for execution of a contract for 
sale of her reversionary interest 
in Stock. Woottands v. &oto- 
cher. 174 

2. Consent not taken, until the 



BARON AND FEME— eonltmieff. 
subject is ascertained. Wool' 
lands V. Crowcher. 174 

3. Legacy to a married woman, 
subject to a life interest, re- 
duced into possession, as against 
her right, surviving by payment 
to her husband during the life 
of the person entitled for life. 
Doswell V. Eark. 473 

4. Possession by husband as ex- 
ecutor and trustee, not a re- 
duction into possession of his 
wife's share of the residue, en- 
titling him against her right by 
surviving. Maker v. HaU. 497 

5. Trust by marriage settlement 
to pay the rents and profits 
according to the appointment of 
the wife, from time to time, in 
default of appointment to her 
for her sole and separate use, 
the receipts of herself, or th3 
person she should appoint from 
time to time, to be from time to 
time effectual releases, ^c. 
Sale by her and her husband 
of her separate interest estab- 
lished. Witts V. Dawkins. 501 

See Interest, 3. 
BIDDINGS OPENED. 
A person, who opened biddings, 
not being the purchaser, al- 
lowed his expenses on the cir- 
cumstances, against the general 
rule; having interposed at the 
instance, and for the benefit, of 
the family. West v. Vincent. 6 
BISHOP. 

See Resignation of Living, 2, 3. 
BOND. — See Presumption, 7. 
BREACH OF COVENANT. 
See Forfeiture. 



CHARGE.— See Devise, 2. 
CHARITY.— See Devise, 5. 
CHART.— See Copyright 
CHARTER*— See Presumption, 10. 
CHILD. 
See Interest, 1, 3. Mainten* 
ance. Parent and Child. 
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CHRONOLOGY.— See Copyright 
CUENT AND ATTORNEY. 

See Agreement, 5. 
COACHMAN. 

See Legacy, I. 
COLONY. 

Jurisdiction upon a contract con- 
cerning an estate in a colony. 

But the question upon the 
construction of the contract, 
for a security by way of mort^ 
gage, having been before a 
Court of competent jurisdiction 
in the colony, and a foreclosure 
and judicial sale directed, the 
allegations of fraud merely gen- 
eral, and denied, an injunction 
was refused. White y. HaU. 

921 
COMMISSION. 
Commission not allowed to execu- 
tor, no charge on that account 
baying been made in testator's 
life. Bmere y. Pembertan. 386 
COMPOUND INTEREST. 

See Executor. 
CONDITION.— See Waiver. 
CONFIRMATION. 
Nature and effect of confirmation : 
clear evidence necessary; if 
fraud has been clearly estab- 
lished. 373 
See Trust, 2. 
CONSIDERATION. 
Effect of inadequacy of consid- 
eration towards constitutinff 
fraud. 37B 
CONTRACT. 

See Agreement 
CONVEYANCE (Vomjhtaby). 

See Voluntary Conveyance. 
COPYHOLD. 

1. Devise by general words, viz. 
messuages, lands, tenements, 
and hereditaments, for pay- 
ment of debts, will include co» 
pyholds, if required; and Uie 
want of a surrender will be 
supplied. 

In this instance the intention 
to subject the copyhold estate 
appeared in other parts of the 
Will. WOBam ▼. Omssmaker. 



COVYUOlD—coniinued. 

2. Want of surrender supplied ; if 
copyhold estate is devised for 
debts. 216 

3. Admittance of the particular 
tenant of copyhold is an admit- 
tance of the remainder-man. 

A devise of the remainder or 
reversion therefore requires a 
surrender to the use of the 
Will. Church v. Jftifu/y. 426 

4. Admittance to a copyhold en- 
ures according to the title; 
though not correctly expressed. 
Church v. Mundy. 426 

5. Copyholds not intended to be 
comprehended in devise to the 
wife in general terms '' real and 
personal estates ; " so as to en- 
title her to have the surrender 
supplied. Church v. Mu»dy(*). 

426 
See Voluntary Conveyance, 3. 
COPYRIGHT. 

Though copyright cannot subsist 
in an East India Calendar, as a 
l^eneral subject, any more than 
m a map, chart, series of chro- 
nology, &rc. it may in the indi- 
vidual work ; and, where it can 
be traced, that another work 
upon the same subject is, not 
original compilation, but a 
mere copy, with colorable va- 
riations, will be protected by 
injunction; which in this in- 
stance was continued till the 
hearing, without a trial at law. 
Matthaoson v. Stockdah. 270 
COSTS.— See Practice, 6. 
COVENANT. 
See Executory Trust, 1, 2, 3. For- 
feiture. 
COVENANT (against assiontno). 
See Landlord and Tenant, 3, 4, 7. 
COURT, ECCLESIASTICAL. 

See Ecclesiastical Court Will, 3. 
CREDITOR. 

1. Whether a settlement after mar- 
riage, reciting a parol agree- 
ment before marriage, which 



* See the decision on the Appeal, 
136}NM^xv.a9a 
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CREDITOR — continued. 

had actual existence, can stand 
against creditors, quaere. 74 

2, Laches not to be imputed to 
creditors, under a devise for 
debts, as to an individual devi* 
see, to prevent or limit the ac- 
count of rents and profits, even 
against an infant heir. TFt^ 
/touts V. Cou$smdker. 136 

d. Distinction between creditors 
and legatees under a charge of 
debts and legacies^ The for- 
mer are to be paid in preference. 

154 

4. The statute of fraudulent de- 
vises would prevent a devise for 
legacies to the prejudice of 
creditors by specialty; but not 
a device for debts generally; 
though that might be the effect. 

154 

5. Under a charge of debts cred- 
itors by simple contract may^ 
by marshainng, follow devised 
estates; if no descended estates, 
or they have been applied. 154 

See Copyhold, 1,2. Election, 
2. Power, 3. 4. 
CROSS REMAINDERS. 
See Devise, 4. 



DEBTS.— See Devise, 2. 

DECREE.— See Practice, 14, 16. 

DEFENDAPrt*.- See Revivor. 

DELIVERY. 
See Voluntary Conveyance, 1, % 

DEPOSITIONS.— See Practice, 7. 

DEVISE. 

1. Devise and bequest of aU the 
testator's real aqd personal es- 
tate in Grenada to pay all such 
smraities, legacies, or bequests, 
as he should give or bequeath 
to be paid out of^ or charged 
upon, his real or personal estate 
in Grenada by his wiH or any 
codicil, whether witnessed or 
not. 

A ohavge bf tan uilattested 
eodicil is voi4 : this beings not 



jyESnSE— continued. 

a charge by the will of legacieSi 
but a reservation by a will, ex- 
ecuted according to the statute, 
of a power to charge by an un- 
attested paper. As to the ob- 
jection, that the real estate was 
not charged as a subsidiary 
fund to the general persr^nal es* 
tate, qucBre. Rose t. Cunyng-^ 
home. 29 

2. The reason, that a charge of 
debts and legacies upon real es- 
tate by a will duly executed 
covers future debts and lega^ 
cies, though by an unattested 
instrument, is their fluctuating 
nature. 37 

3. Devise by very general and ex* 
tensive words restrained upon 
the apparent intention* Green 
y. Stephens. 419 

4. Devise to the first and other 
sons in tail male, and for want 
of such issue, to the daughter 
and daughters, her, and their 
heirs, as tenants in common : 
and, for want of such nssue, to 
three nieces, and their several 
and respective heirs for ever, 
as tenants in common : and for 
want of such issue, to the tes- 
tator's right heirs. 

As to the estate of the nieces, 
the prior limitations having 
failed, and the implication of 
cross remainders, qutere. Green 
V. Stq^hens. 419 

5. Trust of an annuity for a char* 
ity charged upon a devbed es- 
tate being void under the act 9 
Geo. II. c. 36, does not pass by 
a residuary disposition, but 
sinks for the benefit of specific 
devises. Baker v. ffaU. 497 

See Copyhold, S. Cxecutorj 
Devise* Wai. 



ECCLESIASTICAL COURT. 

Practice in the Ecclesiastical 
Court, that the party, coming 
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ECCLESIASTICAL COURT — 

continued, 

into Court, and doing any act 
himself, vacates a power giren 
to another to act for him. 346 
See Will, 3. 
EJECTMENT. 

See Presumption, 2. 
ELECTION. 

1. Widow not bound by election 
made under a mistaken impres- 

•sion of the extent of the claim 
against her. Kidney f. Couss- 
maker. 136 

2. The doctrine of election not 
applicable against creditors, ta- 
king the benefit of a devise for 
debts, and also enforcing their 
legal right against other funds 
disposed of by the will. Ibid. 136 

ENEMY. 

Commission to examine witnesses 
in an enemy's country. Cahitt 
V. Shepherd. 335 

EQUITABLE MORTGAGE. 
See Lien, 1. 

ESTATE (conversion of). 
Money, under a direction to be 
laid out in land, considered as 
real estate under a general dis- 
position by the will of a person, 
entitled to it absolutely in ei- 
ther shape, of " the money and 
land," in the absence of inten- 
tion : the word " money " be- 
ing answered by another fund 
of stock. Biddulph v. Bid- 
dulph. 161 

ESTATE TAIL.— See Heir, 1. 

EVIDENCE. 

1. Lease not decreed upon expen- 
diture in repairs and improve- 
ments under an alleged agree- 
ment, proved by one witness; 
the answer containing a positive 
denial of the agreement ; which 
denial was also confirmed by 
circumstances. Pilling v. Ar- 
mitage, 78 

2. No Decree upon the evidence 
of a single witness against the 
answer; unless the answer is 
not positive, or the witness is 
confirmed by circumstances. 80 



EVlDESCEf— continued. 

3. Answer of one Defendant not 
evidence against another. As 
to the answer of a mere trustee, 
against whom the Plaintiff does 
not desire a personal decree, 
Quaere. Morse, v. Royal. 355 

4. Examination to credit of a wit- 
ness at law. 408 

See Agreement, 1. Confir- 
mation. Laches, 1, 2, 
Practice, 13. Presump- 
tion. 
EXCEPTION. 

See Practice, 6, Receiver. 
EXECUTOR. 

1. Though this Court will appoint 
a Receiver upon misconduct of 
the executor, it will not upon 
the single ground, l^at he is in 
mean circumstances. Anon. 4 

2. Executor, under a direction to 
accumulate for an infant, hav- 
ing become a bankrupt, his es- 
tate was charged with interest, 
at 5/. per cent, with rests. 
Dornford v. Domford. 127 

3. Executors not trustees of the re- 
sidue for the next of kin : two 
of them only having a legacy, 
expressed to be a testimony of 
regard : and immediately fol- 
lowing a particular trust, im- 
posed upon them. Griffiths v. 
Hamilton. 298 

4. Probate conclusive as to the 
character of executor. Orif" 

fiths V. Hamilton. 298 

5. The appointment of executors 
gives a joint interest in the resi- 
due ; which, not being severed, 
survived. Griffiths v. Hamilton. 

298 

6. Executor having a legacy ex- 
pressly for his c'are and trouble, 
is a trustee of the residue, un- 
disposed of, for the next of kin. 

308 

7. One of the executors being a 
trustee of the residue, all are 
trustees. 308 

8. Unequal legacies do not make 
executors trustees of the resi- 
due. 309 
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EVIDENCE— continued. 
9. A legacy to the next of kin does 
not rebut the trast of the resi- 
due undisposed of. 310 
10. Executor not charged with intefr- 
est for a balance in his hands, 
retained under a fair misap- 
prehension of his right to it. 
Brutrt V. Pemberton, 386 
EXECUTORY DEVISE. 

Limits of executory devise 21 

years after lives in being ; with 

the period of gestation. 232 

See Executory Trust. 

EXECUTORY TRUST. 

1. Covenant in a marriage settle- 
ment to settle leashold estates in 
trust for such persons, and such 
or the like estates, ends, intents, 
and purposes, as far as the law 
will allow, as were declared 
concerning real estate, limited 
to the first and other sons in 
tail-male, with several remain- 
ders, executed by giving the ab- 
solute interest in the leasehold 
estates to the first tenant in tail 
in possession, having attained 

^ the age of 21. Countess of 

Lincoln v. Duke of Newcastle, 

\ 218 

2. No dij^rence in the execution 
of an executory trust by a Will 
and a covenant in marriage ar 
tides. 227 

3. Distinction between a will, 
making a direct gift and a cove- 
nant, by articles, to be execu 
ted; not between a covenant 
upon consideration of marriage 
and an executory trust by Will 

230 

4. Executory trust by Will. 231 

5. Effect of a directory clause in 
a Will; raising an executor)*^ 
trust ; which equity will mould 
to the purposes of the testator. 

234 

6. Distinction between trusts ex- 
ecuted and executory, and the 
effect. , 238 

See Executory Devise. 



FATHER.— See Parent and Child. 
FEME COVERT. 

See Baron and Feme. Fine. 
Interest, 3. 
FINE.— See Laches, 1, 2. 
FINE op LAND exprovisione viri. 
No objection under the statute of 
Henry YII. to a fine of lands 
taken by a Feme Covert, ex 
provisions viri ; if the heir in 
tail joins. Curtis v. Price. 89 
FOREIGN STATE.— See Enemy. 
FORFEITURE. 

Relief against forfeiture, where 
compensation can be made ; as 
against a clause of re-entry for 
breach of a covenant to lay out 
a specific sum in repairs in a 
given time ; and not limited to 
cases of accident, &.c. but even 
against negligence, and volun- 
tary acts (*). Sanders v. Pope. 

282 
FRAUD. 

See Agreement, 5. Confirma- 
tion. Consideration. Laches, 
1. Mistake. 
FRAUDS — (Statute of). 
Defendant insisting upon the Stat- 
ute of Frauds, admissions by 
the answer are immaterial. 
Blagden v. Bradbear. 466 

See Agreement, 1, 2. 
FRAUDULENT DEVISE (Stat- 

UTE of). 

See Creditor, 4. 



G 
GIFT. 

See Voluntary Conveyance. 
GRANDCHILD. 

See Interest, 1. Maintenance. 
GUARDIAN AND WARD. 

See Agreement, 5. Parent and 
Child. 



H 
HEIR. 

1. A remainder in fee by settle- 

• See the notes, ante^ 295 ; vol. x. 70. 
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HEIR — conHnued. 

ment to trustees, limited to the 
life of the tenant for life, though 
not so expressed : the object of 
the trust terminating with that 
life ; and a remainder following 
to the same trustees, upon the 
death of the tenant for life, for 
a term of years. 
A subsequent remainder therefore 
to the heirs of the body of the 
tenant for life held a legal estate ; 
uniting with the legal estate for 
life ; and vesting an estate tail, 
according to the rule in SheU 
ley's Case; not an equitable 
estate, capable of taking effect 
only as a contingent remainder. 
Curtis V. Price 89 

2. The Rule in Shelley's Case 
takes effect, where an estate of 
freehold, though during widow- 
hood only, is given, with a sub- 
sequent limitation by the same 
instrument to the heirs. Curtis 
V. Price. 89 

3. Resulting trust for the heir : a 
special disposition of money to 
be raised by sale of the estate, 
failing by lapse. 416 

See Agreement, 5. Creditor, 2. 
HEREDITAMENTS, INCORPO- 
REAL. 

See Laches, 2. Presumption, 6. 
HUSBAND.— See Baron and Feme. 



I 



ILLUSORY APPOINTMENT. 

See Appointment, 1, 2. 
IMPERTINENCE. 

See Injunction. Practice, 13. 
IMPLICATION.-^ee Heir, L 
INADEaUACY.— See Considera- 



tion. 

INCORPOREAL HEREDITA- 
MENTS. 
See Laches, 2. Presumption, 6. 
INCUMBRANCE.— See Party, 2. 
INFANT.— See Creditor, 2. 
INJUNCTION. 

A reference of the answer for im- 
pertinence is good cause against 



INJUNCTION— eontifwed. 

dissolving an injunction. FHsh- 
er V. BayUy, 18 

See Copyright 
INTEREST. 

1. Whether a legacy to a grand- 
child, payable upon a contin- 
gency, or at a future day, shall 
carry interest, as in the case of 
a child, Quare, 23 

2. Whether interest can be claim- 
ed by petition, the decree con- 

^ taining no direction as to in- 
terest, Qu€Bre. Bruere v. Pern' 
berton. 386 

3. No exception in favor of a wife, 
as for a child, to the rule, that a 
legacy does not bear interest, 
before it is payable. Stent v. 
Robinson, 461 

4. Claim of 5 per cent, upon a 
legacy, as being given out of a 
capital in trade, not decided. 
Stent V. Robinson, 461 

See Executor, 2. Purchaser, 1. 



JOINT-TENANT.— See Executor, 

5. 
JURISDICTION.— See Bankrupt, 

9. 



LACHES. 

1. Effect of length of time, not as 
a bar to relief against fraud; 
but by way of evidence. 374 

2. Effect of length of time, as evi- 
dence, in the instance of incor- 
poreal hereditaments. 377 

3. Effect of laches with reference 
to^the Annuity Act. 378 

See Presumption, 4, 5. 
LANDLORD and TENANT. 

1. No Relief upon general equity 
from expenditure under the op- 
servation of the landlord by a 
tenant, but not under any spe- 
cific engagement or arrange- 
ment. Pilling V. Armitage, 78 

2. As to expenditure by a tenant 
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LANDLORD and TENANT — 
continued. 

with the knowledge of the land- 
lord, aware also, that the lease 
is bad, Qu<Bre, 85 

3. Whether an agreement for a 
lease with usual covenants, in- 
cludes a covenant against as- 
signing or under-letting with- 
out license, Quare, 

In this instance, upon the 
particular construction of the 
agreement, for the lease of 
farm, the words ''such other 
clauses as are usual in such ca- 
ses " had not that effect. Vere 
V. Loveden. 179 

4. Whether under an agreement 
for a lease, containing all prop- 
er covenants, a covenant against 
assigning or under-letting 
should be included, Quare, 
Jones V. Jones, 186 

5. Covenant against assigning 
without license determined by 
a license once granted. 191 

6. Relief to a tenant against the 
lapse of time for repairs in the 
discretion of the Court upon 
the circumstances. 334 

7. Covenant in a lease not to let, 
set, or demise, the premises', 
or any part, for all or any part 
of the term, without consent, 
restrains assignment. Green^ 
away V. Adams. 395 

8. Relief against forfeiture by 
breach of covenant by lessee, 
where compensation can be 
made (*). Davis v. West. 475 

9. Proviso against assignment with- 
out license in a lease to the les- 
see, his executors, administra- 
tors, and assigns, not repug- 
nant; the construction being 
such assigns as he may lawfully 
have; viz. by License; or by 
Law, as Assignees in Bankrupt- 
cy. Weatherallr. Geering. 504 

10. Though Bankruptcy supersedes 
an agreement not to assign with- 
out License, that has been held 

See the note, anle^ vol. x. 70. 



LANDLORD and TENANT — 
continued. 

only in favor of general cred- 
itors; and where there is no 
actual lease, but it rests in 
agreement to grant a lease, an 
individual cannot have a spe- 
cific performance in opposition 
to such provision ; and it is very 
disputable, whether the generd 
assignees could obtain it ; even 
if there was no such provision. 
WtatheraU v. Geering. 504 
11. Whether a person, entitled un- 
der an agreement for a lease, to 
be void upon assignment with- 
out License, having assigned 
without License, can enforce a 
specific performance, Quare. 

511 

LAPSE.— See Heir, 3. 

LEASE. 

See Executory Trust, 1. Land- 
lord and Tenant Term for 
Years. 

LEGACY. 

1. Under a general bequest to ser- 
vants a coachman, provided 
with the carriage and horses 
by a job-master, according to 

' the usual course of that busi- 
ness, not entitled. Chicot v. 
Bromley. 114 

2. Bequest "to the children of 
Robert Holmes, late of Nor- 
wich, and now of London, the 
sum of 100/. a-piece." Robert 
Holmes had left Norwich at the 
age of fourteen or sixteen ; and 
died in London several years 
before the Will. His only sur- 
viving child entitled to the lega- 
cy against the claim of the 
children of George Holmes, for- 
merly of Norwich, residing in 
London at the testator's death, 
upon the suggestion of mistake. 

The right not barred by 
merely signing a receipt as a 
witness upon payment by the 
executor to the adverse party; 
not amounting to a release or 
fraud. Holmes v. Cusiance. 

279 
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LEGACY— continued. 

3. Legacy to A. for life ; then to 
her children for maintenance, 
and to be equally divided among 
them on their arriving at twenty- 
one ; followed by a legacy to B. 
*' on the same conditions, on his 
attaining the age of twenty-one." 
The legacy to B. construed in 
the same manner as the other; 
viz. for life only ; &.c. Long- 
don V. Simson, 295 

4. Payment in part of a legacy or- 
dered on motion with consent; 
the fund admitted to be ample. 
Pearce v. Baron. 459 

See Creditor, 3, 4. Devise, 
2. Interest, 1 , 3, 4. Main- 
tenance. 
LENGTH OP TIME. 
See Laches, 1, 2. Presumption, 
5,6. 
LIEN. 

1. Lien by possession of title- 
deeds disapproved; and not to 
be extended ; with reference to 
the Statute of Frauds. In this 
instance it failed: the deeds 
being delivered, not as a pres- 
ent security, but for the pur- 
pose of having a mortgage se- 
curity created. Norris v. Wit- 
hinson. 192(») 

2. Upon the Bankruptcy of the 
purchaser of a chattel, viz. tim- 
ber felled, whether the vendor 

• has a lien, and may prove the 
deficiency, Qucere, Ex parte 
Gwjfnne, 379 

3. Stoppage in transitu upon the 
ground of equitable lien, not of 
rescinding the contract. 382 

4. Vendor's lien upon a sale of 
real estate. 383 

5. No stopping in transitu after 
delivery of part. 383 

See Assets. Bankrupt, 1. 
LIVING. 

See Resignation of Living, 
1,2. 
LUNACY. 

L Order after the death of a La 

* See the note, page 200. 



LUNACY— continued, 

natic for payment of a debt, 
viz. an attorney's bill upon a 
retainer, overreached by the 
Lunacy ; and no report of 
debts ; if the petition is pre- 
sented in the life of the Lunatic. 
But the debt must be estab- 
lished at law. Ex parte 
MDougal 384 

2. Return to a Commission of Lu- 
nacy, that the party is so far 
debilitated in his mind as to be 
incapable of the general man- 
agement of his affairs, quashed ; 
and a new Commission issued : 
a "Melius Inquirendum" not 
issuing in Lunacy. Ex parte 
Cranmer. 445 

3. The Commission of Lunacy ap- 
plicable to incapacity from cau- 
ses distinct from Lunacy, as old 
age; but the return, if not in 
the words of the Commission, 
must have equivalent words; 
and in such a case the proper 
return is, that the party is of 
unsound mind; so that he is 
not sufficient for the govern- 
ment of himself, &.c. Ex parte 
Cranmer, ' 445 

4. Privilege of the party, who is 
the subject of a Commission of 
Lunacy, to be present at the ex- 
ecution, ift. 

5. Order, that a person, against 
whom a Commission of Luna- 
cy was established, should be 
delivered up to the Committee. 

Habeas Corpus not necessa- 
ry. Ex parte Cranmer. 445 

6. No special Verdict upon a com- 
mission of Lunacy. 450 

7. Explanation of " Non compos 
mentis" 450 

8. In cases of Lunacy the notion, 
that the moon has an influence, 
erroneous. 452 

M 

MAINTENANCE. 

Maintenance not allowed upon le- 
gacies by a grandfather to his 



Xll 



TABLE OF CONTENTS. 



MAINTENANCE— c<m^iii«erf. 

grand-children, at twenty-one, 
with interest ; though the father 
was not of ability to maintain 
them ; the legacies with the in- 
terest being given over in the 
event of death under twenty- 
one. Errington v. Chapman, 

See Parent and Child. 
MAP.— See Copyright. 
MARRIAGE. 

See Agreement, 1. Creditor, 1 
MARRIAGE ARTICLES. 

See Executory Trust, 1, 2, 3. 
MARSHALLING. 

Assets marshalled ; if it appears 
at any period of the cause, that 
specialty creditors have gone 
upon the personal estate 
though the bill is not framed 
with that view. CUhhs v. Ou- 
gier. 413 

See Creditor, 5. 
MELIUS INQUIRENDUM. 

See Lunacy, 2. 
MISTAKE. 
Equity from expenditure upon an- 
other's estate through inadver- 
tence or mistake; that person 
seeing it; and not interfering. 

85 
See Legacy, 2. Practice, 14, 
15. 
MONEY (to be laid out in Land). 

See Estate (Conversion of). 
MORTGAGE. 

1. A second mortgage, to redeem 
a prior mortgage, must make 
the heir of the mortgagor a 
party : though the second mort- 
gage is only of part of the es- 
tates comprised in the first and 
under a different title. Palk 
V. Lord Clinton, 48 

2. Mortgagee under a trust to raise 
money by sale or mortgage has 
only the remedies of a mortga- 
gee; and cannot call upon the 
trustees for execution of the 
trust. Palk V. Lard Clinton. 48 

3. Subsequent mortgagee, redeem- 
ing a prior mortgage, must re- 
deem it entirely. 59 



MORTGAGE— con/mved. 

4. The right of the first mortga- 
gee with the legal estate, to 
tack as against mesne mortga- 
gees, does not cover a mortgage 
of the equity of redemption, 
coming to him as executor. 
Bamet v. Weston. 130 

5. To postpone the first mortga- 
gee on the ground of leaving 
the title-deeds in the possession 
of the mortgagor, the case must 
amount to fraud. Ibid. 

6. Preference of a mortgagee of 
the equity of redemption, get- 
ting in the legal estate. 134 

7. Ground of redemption of a 
mortgage, and of relief against 
non-payment of rent, that the 
object is a security. 332 

8. Ground of redemption of a 
mortgage, that the object is a 
security for money. 334 

9. Mortgagee in possession, though 
answerable, beyond fraud, for 
wilful default, is to take the fair 
rents and profits ; not bound to 
engage in, and will not be al- 
lowed for, speculation and ad- 
venture. Hughes v. Williams. 

493 
See Party. 2. Presumption, 
8. Trust, 1. 
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NEGLIGENCE. 

See Forfeiture. Laches. 
NEXT OP KIN. 

Under a residuary bequest to " the 
next of kin in equal degree," 
brothers entitled, excluding 
nephews and nieces. Wimbles 
V. Pitcher. 433 

See Executor, 3, 6, 7, 8, 9. 
NUDUM PACTUM. 
See Agreement, 1. 



OPENING BIDDINGS. 
See Biddings. 
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PARENT AND CHILD. 
Order for a guardian and mainten- 
ance for infants upon ill-treat- 
ment by their father. Whit- 
. field V. HdUs. 492 

See Maintenance. 
PAROL AGREEMENT. 

See Creditor, L 
PARTY. 

1. As far as possible the Court en- 
deavors to make a complete 
decree, embracing the whole 
subject, and determining the 
rights of all parties interested 
in the estate. 58 

2. As to the necessity of making 
all incumbrancers parties, 
QutBre, 68 

3. A witness not to be a party. 

343 
See Pleading, 2. 
PLEADING.' 

1. As to relief under the general 
prayer, different from that 
prayed specifically, and wheth- 
er amendment is not necessary, 
Quare, Palk y. Lord Clinton. 

48 

2. The Plaintiff praying relief, to 
M'hich he is not entitled, viz. a 
sale under a trust, instead of 
redemption or foreclosure, as 
a mortgagee, cannot have the 
different relief under the gen- 
eral prayer. But . the proper 
relief may be obtained by 
amendment; and for that pur- 
pose another party being nec- 
essary, liberty was given to 
amend by adding parties (which 
includes the introduction in the 
statement of facts consequential 
upon that addition): and pray- 
ing such relief as he may be 
advised. Palk v. Lord Clinton, 

81 

3. No relief under an agreement, 
stated by the answer: the bill 
not being adapted to that agree- 
ment; but framed upon a dif- 
ferent ground; which failed. 
Pilling V. Armitage, 78 



POST-NUPTIAL SETTLEMENT 

See Creditor, 1. 
POWER. 

1. Distinction between a power 
and absolute property. A pow- 
er, unless executed, not assets 
for debts. Holmes v. Coghill, 

206 

2. Power executed by Will ; but 
afterwards discharged; and a 
new power created. A subse- 
quent codicil will not by the 
mere effect of republishing the 
Will be an execution of the 
power. Holmes v. CoghilL 206 

3. Though Equity will in certain 
cases aid a defective execution 
of a power, the want of execu- 
tion cannot be supplied even 
for creditors. Holmes v. Cog- 
hill, 206 

4. Power defectively executed for 
a stranger. 

Whether the Court would sup- 
ply the defect, and give the fund 
to creditors, Qucsre. 213 

See Ecclesiastical Court. Vol- 
untary Conveyance, 3. 
PRACTICE. 

1. Where a party is avoiding ser- 
vice, and the Clerk in' Court is 
dead, the proper course is to 
move first, that service of a sub- 
poena to name a Clerk in Court 
on the Solicitor may be good 
service ; if none is named, then, 
that service on the Solicitor 
may be good service. Franck" 
lyn V. Colhoun, 2 

2.'The practice to direct a refer- 
ence upon the title on Motion 
after answer limited to the case, 
where the title only is disputed. 
Oompertz v. . 17 

3. Order under circumstances to 
pay dividends to trustees, or one 
of them. Shortbridge's Case. 

28 

4. Special Order upon circumstan- 
ces for time to answer without 
first obtaining the usual Orders. 
Norris v. Kennedy > 66 

5. Order to take the answer of De- 
fendants, out of the jurisdiction, 
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PRACTICE— €(wth*iiM«rf. 

without oath and signature. 
Harding v. Harding. 159 

6. Order to refer back to the Mas- 
ter an examination, under the 
direction in a Decree for exam- 
ination of the parties, to see 
whether it was sufficient. 

Exception to the Report, and 
in the general terms, that the 
Master had reported the exam- 
ination sufficient, whereas he 
ought to have reported it insuf^ 
ficient, is regular; but not to 
be encouraged; and therefore 
being over-ruled, Costs beyond 
the deposit were given. Purcell 
V. HfNamara, 166 

7. Depositions referred for scandal 
upon motion of course, without 
notice. Eastham y. LiddelL ^01 

8. A person having attended un- 
der a subpoena as a witness, but 
refusing to be sworn, ordered 
to attend to be examined, or 
stand committed: Hennegal y. 
Evance. 201 

9. The practice of personal ser- 
vice, as a foundation for process 
of contempt, dispensed with, 
wher^ the party must have no- 
tice ; as upon a short Order for 
execution of a Decree. Rider 
V. Kidder. 202 

10. The practice of personal ser 
vice, as a foundation for process 
of contempt, dispensed with un- 
der circumstances; a party de- 
claring, he would not execute 
an Order, and absconding to 
avoid it. De Manneville v. 
De Manneville. 203 

1 1 . After an Order upon a party in 
the cause for payment of mon- 
ey, the proper course is an at- 
tachment : and upon the return 
to that an Order for commit- 
ment. Bowes V. Lord Strath- 
more. 325 

12. The Master not ordered to cer- 
tify, whether he was satisfied 
with the production of papers 
by a party. Cotton v. Harvey. \ 

3911 



PRACTICE— €wiftnMc<f. 

13. Examination to the credit of 
witness can only be by Order 
upon special application, with 
notice, whether before or after 
publication. 

Therefore evidence taken to 
that point upcm the examination 
in chief suppressed, as imper- 
tinent. Mill V. Mill 406 

14. Order on Motion, with consent, 
to rectify a clear mistake in a 
Decree. Newhouse v. Mitford. 

456 

15. Order on Motion, with consent, 
to rectify a clear mistake in a 
Decree. It must be a separate, 
supplemental Order. Lane v. 
Hobhs. 458 

16. Order to dismiss for want of 
prosecution regular, according 
to the practice ; though the Six 
Clerk's certificate appeared on 
the face of the Order to be a 
subsequent date. MMahon v. 
Sisson. 565 

17. Co-plaintiff, as next friend, 
struck out, his evidence being 
necessary, but, as a generid 
rule, upon giving security for 
the Costs incurred. Witts v. 
Campbell. 493 

See Amendment. Ecclesias- 
ticnl Court. Evidence, 2. 
Executor, 1. Interest, 1. 
Legacy, 4. Receiver. Re- 
vivor. 
PREROGATIVE PROBATE. 

See Probate. 
PRESUMPTION. 

1, Reconveyance of the legal es- 
tate presumed under obscure 
circumstances, after a great 
lapse of time ; though the pos- 
session originally not adverse, 
but under a trust. Upon that 
presumption a specific perform- 
ance decreed against a pur- 
chaser. Hillary v. Waller. 

239 

2. Notwithstanding the rule, ac- 
cording to the late authorities, 
that a legal estate, clearly out- 
standing prevents an ejectment, 
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PRESUlffPTI<»f— eflftftiitieci 

it may be left to the Jury to 
presume a conveyance of the 
legal estate. 251 

3. Presumptioiis not iriways on a 
belief, that the thing has actu- 
ally taken place. 253 

4. Grama presumed upon the prin- 
ciple of quieting poaseflsion. 



6. Principle of preiumption fr<xn 
length of time. 265 

6. As to incofporea] hereditaments, 
right of way, public, as well as 
private^^c. Presumption from 
length of time, that it was sur* 
rendered, or never existed. 265 

T.^Presumption of payment of a 
bond upon 20 years or less, 
without payment of interest; 
unless repdled by circumstan- 
ces. 266 

8. Mortgage presumed satisfied : 
no interest having been re- 
ceived for 25 years. 266 

0. General presumptions upon the 
want of means of belief. 266 

10. Charters, and even an Act of 
Parliament presumed. 377 

See Laches, 1, 2. 
PRINCIPAL AND AGENT. 
Agent not rc»ponsible; if he 
names his principal, as the per- 
son to be responsible. 352 
See Ecclesiastical Court. 
PRINCIPAL AND SURETY. 

See Bankrupt, 12. 
PRIORITY. 

See Mortgage, 4, 5, 6. 
PRIVATE WAY. 

See Presumption, 6. 
PROBATE. 
To get money out of Court, how- 
ever small the amount, a pre- 
rogative Probate is necessary. 
Thomas v. Davies. 417 

See Executor, 4. 
PROMOTIONS.~See pages 1,2. 
PUBLIC WAY. 

See Presumption, 6. 
PUFFING.— See Auction, 3, 4. 
PURCHASER. 

1. A purchaser taking possession 
without a conveyance, was com- 



PURCHASER— ^eoR/tmied 

pelled to pay interest; though 
the money was to be paid at a 
particular day on the execution 
of the conveyance. Fludyer v. 
Cocker, 25 

2. Possessimi taken generally 
amounts to a waiver even of 
objections to title. 27 

3. A purchase under a Decree not 
affected by irregularities and 
defects in the Decree, by which 
the ^plicatifxi of the money 
may not have been properly se- 
cured. Curtis V. Price. 89 

4. The Court must govern itself 
by a moral certainty upon title ; 
for it is impossible there should 
be a mathematical certainty. 

252 

5. Whether upon the sale of an 
Annuity, charged upon a real 
estate, the vendor must make 
out a title of the grantor to the 
estate charged, Qifcsre. Rad- 
cUffe V. Warrington. 326 

6. Vendor upon objection to the 
title, sold to another, after no- 
tice, that she would do so if the 
title was refused. Under a Bill 
for a specific performance, or 
an issue, or reference, to. ascer- 
tain the loss of the first purchsr 
ser a reference was directed up- 
on the authority of Denton v. 
Stuart. 

As to the principle, Quttre. 

Greenau>ay v. Adams. 395 

See Bankrupt, 5. Lien, 2, 4. 

Practice, 2. Presumption, 

1. 
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RECEIVER. 
To maintain an exception to the 
Master's i^pointment of a Re- 
ceiver a strong case of disqual- 
ification is necessary. Thorpe 
V. Thane. 317 

See Executor, 1 . Will, & 
REDEMPTION. 
See Mortgage, 7. 
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RELEASE.— See iiegaey, 2. 
REMAINDER.— See Copyhold, 3. 
REMAINDERS (Cross). 

See Devise, 4. 
RENT.— See Mortgage, 7. 
REPAIRS.— See Forfeiturje. 
REPRESENTATIVES. 

See Executor. 
RESIDUE. 

See Devise, 5. Executor^ 3, 5, 6, 
7,8,9, 
RESIGNATION op LIVING. 

1. Qualification in the grant of a 
living, that the person, to be 
presented, should not at such 
time as the Church should be 
void, '.' be presented, instituted, 
or inducted, into any other Liv- 
ing," complied with by previ- 
ous resignation of another Liv- 
ing. Heyes v. Easter College. 

336 

2. Resignation of a Living, sent 
by the post to the Bishop, who 
indorsed and signed a mem- 
orandum of his acceptance, suf- 
ficient: though no public act 
Heyes v. Exeter College. 336 



3. Acceptance by the Bishop of TENANT FOft LIFE. 



resignation not a judicial, but a 
domestic act. 345 

RESTS.— See Executor, 2. 
RESULTING TRUST. 

See Heir, 3. 
REVERSION.— See Copyhold, 8. 
REVIVOR. 
Defendant cannot revive, except 
afler a Decree to account, or 
where the Defendant has some 
interest in the farther prosecu- 
tion of the suit : not therefore 
where his only object was to 
dissolve an injunction, and pro- 
ceed at law. 

Honnoodv. Schmedes. 311 
RIGHT OP WAY. 
See Presumption, 13.' 



SCANDAL.~See Practice, 7. 
SERVANT.— See Legacy, 1. 
SET-OFF.— See Bankrupt, 6. 



SETTLEMENT; VOSTNlfPTlAJL 

See Creditot*, 1. 
SHELLEY!S CASE (Rule in). 

See Heir, 1, 2. 
SOUCITOR ANB CLIENT. 

See Agreement, 5. 
SPECIFIC PERFORMANCE. 

See Agreement. Auction. 
SPIRITUAi;^ CJOURT. 

See Ecclesiastical Court. Will, 3. 
STATE, FOREIGN— See Enemy. 
STATUTE.— See Presumption, 9. 
STATUTE^ OF FRAUDS. 

See Agreement^ l\ 2. Auction, 
1,2. 'Frauds ({Statute of). 
STOPPAGE IN TRANSITU. 

Secf Lien, 3, 5. 
SURETY.— See Bankrupt, 12. 
SURRENDER.— See Cq>yhold. 
SURVIVORSHIP. 

See Executor, 5. 



TACKING.— See Mortgage, 4. 

TENANT. 
See Landlord. 



See Apportionment. 
TERM FOB YEARS. 

Settlement of term for years, 225 
TIME. 

See Agreement, 4. Presumptioa, 
4,6,6. 
TITLE. 

See Bankrupt, 5. Practice, 2. 
Purchaser, 4, 5. 
TITLE DEEDS.— See Lien, 1. 
TRUST. 

1. Under a trust to raise money 
by sale or sales, mortgage or 
mortgages, whether the trustees, 
having raised the money by 
mortgage, can afterwards seU 
to pay off that mortgage, qu^ure. 
Polk V. Lord C&idfK 48 

2. Purchase by a trustee from the 
Cestui que trust established un- 
der circumstances: with con- 
firmation and acquiescence. 
Morse v. Royal, 355 

3. Trustees under a mi8rq>resen- 
tation, that the fund was invest* 
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TRVBT— continued. 

. ed in stock, charged with in- 
terest at 5 per cent, upon the 
tame principle as if they had 
fold out stock, and used the 
money : viap. an option to the 
Cestui que trust to have the ac- 
» tual profit, or 5 per cent. Bate 
V. Scales. 402 

See Agreement, 2, 5. Ev- 
idence, 3. Executory 
Trust Heir, 3. 



U 



UNDERLETTING (Covenant 
against). 

See Landlord and Tenant, 3, 4. 



VENDOR. 
See Lien, 2, 4. Purchaser. 

VESTING. 
A legacy, not as an independent 
bequest, with a time for pay- 
ment, or distribution, appoints 
ed afterwards, but the time an- 
nexed to the substance of the 
bequest; the interests do not 
vest before that period. Sans- 
bury V. Read. 75 

VOLUNTARY CONVEYANCE. 

1. Receipt for a subscription to a 
navigation, with an indorse- 
ment, signed by the owner, de- 
claring, that he thereby assiffn- 
ed to his daughter A. all his 
interest, found among the pa- 
pers of his executrix: no ev- 
idence, that he ever parted with 
the paper; and a decided in- 
tention of satisfaction by a mar< 
riage portion. Bill for an as- 
signment* dismissed. Anirdnu 
V. Smith. 39 

2. Where a voluntary conveyance, 
kept by the party until his death, 
has prevailed against his Will, 
the conveyance has been com- 
plete; a transfer in law of the 
property. 45 

8. Executor never called upon to 
do any aet to perfect a gift tnier 



VOLUNTARY CONVEYANCE. 
— continued, 

vivoSi except in the particular 
cases of supplying a defective 
execution of a power, and the 
want of a surrender of a copy- 
hold. 46 

4. A voluntary settlement void 
against creditors, good to other 
purposes. 103 

5. Settlement after marriage fraud- 
ulent only as against creditors 
at that time. 

The settlement coming out 
in the answer to a bill by cred- 
itors, claiming under a devise 
for debts, they are entitled to 
an inquiry. WiUiams v. CousS' 
maker. 136 

See Creditor, 1. 

W 

WAIVER. 

As to the effect of taking away 
part of the property sold, and a 
payment on account, as waiving 
a breach of the condition of sale 
requiring security, quare. Ex 
parte Choynne. 379 

WARD AND GUARDIAN. 

See Agreement, 5. 
WAY.— See Presumption, 6. 
WIFE. 

See Baron and Feme. Interest, 3. 
WILL. 

1. Construction of an obscure 
Will; 1st. That the income 
only, not the capital, was dis- 
posed of; 2dly, that the dis- 
position was in favor of the 
younger children ; excluding 
the cudest. Sanshury v. Read. 

75 

2. Devise, in default of issue-male 
of A. to the first daughter liv- 
ing at the death of the testator, 
who should attain twenty-five, 
for life, with remainder to her 
first and other sons in tail-male; 
remainders over; subject to a 
trust for debts and accumula- 
tion of the surplus rents and 
profits, until a son or daughter 
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WILL — ctmtinued. 

should first come to the aetua! 
possession of the estates or re- 
ceipt of the rents; after that 
period such persona to take the 
surplus rents; and the surpJus 
of the accumulation, after pay- 
ment of the debts to be paid to 
such person or persons, who by 
the limitation should first come 
to the actual possess jon of the 
estates, or receipt of the rents 
and profits, 

A daughter liTing at the death 
of the testator, and having at- 
tained twenty-five^ entitled to 
possession of the estate and to 
the accumulated fund Barker 
V. Barker. 409 

3, The Court of Chancery will 
not interfere, by appointing a 
Receiver upon the mere ground 
that two Wills are in cootro- 



WILL — cmtinuitL 

versy in the Spiritual Court; 
and no special case ; as that the 
property is in danger, and can- 
not be secured by administrai- 
tioa pendente iite (•), Richards 
¥. Chave- 46^ 

See Estate (Conversion of). 
Executory Trust, 9, 3, 4, 6. 
Legacy. Next of Kin. 
Probate. 
WITNESS. 

See Evidence. Party, 3. Prac- 
tice, 8, la 



YOUNGER CHILDREN- 
See Will, L 

* See the note, ovOr, 464. 
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